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The message and code services cannot be combined efficiently and 
successfully on one channel. If they are, the total capacity of the channel 
would be cut down as compared to the code service alone or the message 
service alone rendered on different channels by the same licensee. More- 
over, customers who want code service alone will not want to listen to 


the longer cycle necessary for the transmission of messages. The 


transmission of a2 number alone takes 1.1 second; the transmission 


of a number and code 


[143] 
takes 1.4 seconds; messages take at least 5 seconds of air time. When 
a one-second call number is interspersed between two 5-second 
messages, it is necessary to use a longer than normal identifying space 
before and after the call number to prevent its being read into either 
or both of the messages. For example: '" '445 Jones 5765 Sunset 


Hudson 16110' .!. .'447' . . .'451 Arthur 2100 Atlantic Adams 33.33" . . .”. 


The messages for "445" and "451", both 5-seconds long tend to obscure 
the number "447" in between unless long spaces before and after are 
given. Leaving such spaces wastes air time. Without them, inter- 
mixing both repetitive number and repetitive message on one frequency 
would give an irregular pattern lacking rhythm and would be difficult 
to read on the air. In many instances messages would be misread or 
misunderstood. 

There is another reason why the two are incompatible on the 
same frequency, Over the years I have made an analysis of customer 
reaction to different methods of operation in radio paging service and I 
have had numerous discussions with all sorts of businessmen who use 
our radio paging service or who are potential customers. I have found 
that the average subscriber to a repetitive code-type of paging service 
is content to wait only 30 seconds for his number to come up in the 
transmitted series. On the other hand, the subscriber to repetitive 
message-type paging service is content to wait 90 seconds for the trans- 
mission cycle to complete. This is because of the greater value 
received from the message service. While the code-type of radio paging 
service permits a much greater number of users per radio frequency -- 
and that is the reason why I have been giving only coded paging service 
in Los Angeles where the number of potential users is very large -- 
there is a greater public need of message paging which should be met, 


provided both types of service can be given. 
* * * 


* * 


[148] 
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A question may be asked why would it not be practicable to 


retain the 30-second cycle and to place messages within le cycle? 


the channel, 
In order to retain the transmission rhythm it would be possible only 


The answer is that this would be a very inefficient use o 


to place six messages, at the most, in a 30-second cycle (30 divided by 

5 seconds). Since our findings indicate that 6% of our units are on the 
air at any one time, this would mean that at the most we could accommo- 
date 100 units under this method of operation. In order to take on 

more units we would have to advise our subscribers that they would have 
to wait at least 30 minutes before their call could be placed on the air. 
This would not be acceptable to the great majority of subscribers. 

To ascertain the actual extent of the need and demand for message 
service, I conducted a survey of all of my one-way paging subscribers. 
They were asked whether they need message service at the present 
cost of $17.50 per 


[148] 
month per unit for 60 calls. The result of this survey, showing a sub- 
stantial need among my present subscribers, is tabulated in Exhibit 9. 
During the past twelve months I have been contacted by more than two 
dozen potential users who have a definite need for radio paging. The 
only reason they did not become my subscribers is. their requirement 
for the message type of paging which at present I am unable to offer. 

In addition, I have a request from a very large concern for 62 
units, six of which are for repetitive number paging and 56 of which are 
for repetitive message service. Iam able on my present [channel to 
accommodate only the six units for the repetitive number paging. The 
others must wait until a second frequency is available. If I were to 
place these 56 units for message service on my present channel, I 
would lose a large number of my present subscribers because I would 
have to lengthen the cycle to 90 seconds. Eight of my largest volume 


users have indicated that they would not continue the service if the cycle 
exceeded 30 seconds, which is the maximum they are willing to listen 
to for the transmission of their numbers. Moreover, the total capacity 


of my station would immediately become restricted to 100 units. 
* * * * * 


[162] 
- Dated April 15, 1959] 
Robert C. Crabb Exhibit 2 
DESCRIPTION OF THE COMMON CARRIER RADIO STATIONS 
OPERATED BY ROBERT C. CRABB 
One-way paging systems: Call Letters: KMB309. 250-watt trans- 
mitter and 250-watt standby transmitter, both Robert Dollar Company, 
Type 330, and both located at Mt. Wilson, California. Control Point 
234 West 37th Place, Los Angeles 7. Microwave control link. 
Two-way message relay system: Call Letters: KMA253, 152.03 Mc 
and 158.49 Mc. One 250-watt transmitter at Mt. Wilson and one 50-watt 
transmitter in the Hollywood Hills. Control point 234 West 37th 
Place, Los Angeles 7. Controlled by. microwave link. 
Direct dispatch two-way radio system: Call Letters: KMA 253, 
454.05 Mc and 459.05 Mc. One 15-watt transmitter at Mt. Wilson 
and one 15-watt transmitter in the Hollywood Hills. Control point 234 
West 37th Place, Los Angeles 7. Microwave control link. Construction 
permit received for additional channel 454.1 Mc and 459.1 Mc, stations 
at Mt. Wilson\and Hollywood Hills partly installed. 
Auxiliary Test Facilities: 
All frequencies are provided by monitoring receivers and test trans- 
mitters at the control point. 
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INITIAL DECISION OF HEARING EXAMINER 
HERBERT SHARFMAN 


Preliminary Statement 
1. This case involves applications, as common carriers, for one- 

way signaling base stations in the Domestic Public Land Mobile Radio 
Service. The four applicants each seek one of the 2 available frequencies, 
35.22 mc or 43.22 mc. ‘By Order released October 16, 1958, the Commission 
finding the applicants legally, financially and technically ee desig- 
nated the applications for consolidated hearing on the following issues 
(reference to El Modeno, which had been mistakenly captioned as the 
location of Warner's proposed station, has been here deleted): 
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1. To determine, on a comparative basis, the nature and extent of 
the service proposed by each of the applicants, including rates, charges, 
practices, classifications, regulations, personnel and facilities pertaining 
thereto. 

2. To determine the reasons, basis for, and the extent of the alleged 
need of Robert C. Crabb for a second one-way signaling frequency in the 
Domestic Public Land Mobile Radio Service at Los Angeles, California. 

3. To determine the nature of, and interference effects attributable 
to, abnormal propagation conditions which may be involved herein between 
similar co-channel facilities at San Diego and the Los Angeles urbanized 


“Through inadvertence, appellant's and intervenor's briefs refer to dif- 
ferent sets of the Initial Decision and Decision (which mt in the record 


in four different places) in the proceedings before the Commission. After 
appellee's brief was printed and filed it was discovered that appellee had 
used the page numbers of the initial and final decisions which appear 
earliest in the docket, while intervenor (and appellant, in part of its brief) 
used decisions in other parts of the docket. 

To avoid confusion, the initial decision and the final aeereion have been 
printed in this Joint Appendix with both sets of numbers. Figures not en- 
closed in brackets are those used by appellant's and intervenor's brief. 
Those enclosed in brackets, viz. [123] are to references ai the initial de- 
cision and decision as they appear in appelleés brief: Both sets of num- 
bers, of course, refer to identical parts of the record. 


area and the Santa Ana area and whether such interference would be unde- 
sirable or intolerable. 

4. To determine, on the basis of the engineering standards relative 
to the 43 dbu service contour as set forth above, whether any harmful inter- 
ference would result from operation of any two of the proposed facilities, 
if such facilities were operated on a co-channel basis and, if so, in view 
of the nature of the service proposed, whether such interference would be 
undesirable or intolerable. 

5. To determine the area and population which may be expected to 
receive service from each of the proposed facilities and the needfor such 
service in the area proposed to be served. 

6. To determine whether co-channel operations are feasible between 
any proposed facility herein in the Los Angeles urbanized area, Santa Ana 
and station KMD691, as now authorized, at San Diego, California. 

%. To determine whether any co-channel problem that may be found 
to exist between station KMD691 anda like station inthe Los Angeles.urbanized 
area, or Santa Ana, would be materially intensified by the construction now pro- 
posed for station KMD691. 

8. To determine a fair, efficient and equitable distribution of Domestic 
Public Land Mobile Radio Service in the several communities involved 
herein, in accordance with the provisions of Section 307(b) of the Communi- 
cations Act of 1934, as amended. 

9. To determine, in the light of the evidence adduced on the fore- 
going issues, which, if any of the applications should be granted or denied. 


10. To determine, in the event of a grant of one or more of the pend- 
ing applications for the Los Angeles urbanized area, and Santa Ana, which 
available frequency or frequencies should be assigned. 


9 


[559] 
1089 


2. Three other applications had been involved in the consolidation, 
but have now been disposed of and need no longer be considered here. The 
only one which need be mentioned at all is the application of Lyman G. Berg 
for authority to change the location and antenna structure of his licensed 


station KMD691, currently operating on 35.22 mc at San Diego, California 
(Docket No. 12630, File No. 1937-C2-P-58). On that applicant's petition, 
by Memorandum Opinion and Order released June 12, 1959,| the Berg appli- 


cation was severed and granted subject to the following condition: 
"That Lyman G. Berg (KMD691) accept any objectionable 
interference which may be caused to its operation as a 
result of a grant of the application of George W. Smith 
(File No. 2797-C2-P-58) or the application of Benjamin H. 
Warner [Jr.] (File No. 2801-C2-P-58)." 
3. After the applications were designated for hearing, the Commiss- 
ion amended Section 21.505 of its Rules to read as follows: 
"Antenna height-power limit for base stations. -|In 
view of the fact that the predominant need for mobile communi- 
cation service can usually be met by base stations within 
the classification set forth in § 21.502, and because wide- 
spread coverage is undesirable in areas where no sub- 
stantial need exists for mobile communication service 
through a distant base station, base stations will not be 
authorized to employ transmitting antennas in excess jof 
500 feet above average terrain unless the effective radiated 
power of the base station is reduced below 500 watts by not 
less than the amount shown in the following chart entitled 
"Required Reduction in Effective Radiated Power for Antenna 
Heights in Excess of 500 Feet Above Average Terrain." " 
As a result of this rule change, Crabb and McKean, whose proposed 
antennas on Mt. Wilson exceeded 500 feet above average terrain, requested 
and were granted leave to amend their applications to reduce the effective 


10 


radiated power of their proposed station to comply with the rule. 

4. Crabb and McKean also petitioned the Commission to enlarge the 
issues to determine whether the public interest would be served by a 
waiver of Rule 21.505 so that approximately 250 watts of effective radiated 
power could be used in the operation of either Los Angeles station. 
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5. Since no action by the Commission had been taken on the Crabb 

or McKean petitions by the time of the hearing, the Hearing Examiner ruled 
that the parties would be permitted to present evidence to show need for a 
facility which would comply with Rule 21.505, and in support of a waiver 
of the rule. The parties stipulated (Tr. 137) that, depending on the Commis- 
sion's ruling on the petitions for enlargement, Crabb and McKean would 
stand or fall on a proposal’ consistent with the Commission's ruling. By 
Memorandum Opinion and Order released June 12, 1959, the Commission 
granted the petitions of Crabb and McKean to the extent of adding the 
-following two issues: 

To determine the facts and justifications in 

support of a waiver of Section 21.505 of the 

Rules on behalf of the two Los Angeles appli- 

cants herein. 


To determine, on the basis of evidence adduced, 
whether Section 21.505 of the Rules should be 
waived in full or in part. 

6. On June 22, 1959 Crabb filed a motion for leave to amend his 
application to specify a station with 250 watts effective radiated power. 
The motion was granted on July 2, 1959. McKean's similar motion for 
239 watts was granted on July 16, 1959. 


7. As will appear more fully below, Crabb is the sole applicant 
who now operates a one-way station. It is the only one in Los Angeles 
proper. In a Memorandum Opinion and Order, released February 13, 1959, 
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the Commission declared that "issue 2 will permit a full inquiry as to 


Crabb's need for a second one-way signaling frequency and bring out the 
facts which will show whether it is more beneficial to the public interest 
to concentrate the service in Crabb rather than to spread it out among the 
other applicants" (at the time there was another applicant for the Los 
Angeles area in addition to McKean and Crabb). 
[561 ] 
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8. A prehearing conference was held on November 20, 1958. The 
first hearing session was held on April 15, 1959, when each of the four 
applicants submitted its direct affirmative case in writing. | Subsequent 
hearing sessions, principally devoted to cross-examination of the appli- 
cants on their written cases, were held on May 4, 5, 6, 7 and 8, 1959. The 
record was formally closed on May 19, 1959. 1/ Proposed findings of 
fact and conclusions were submitted by each of the four applicants, as 
directed, and by the Chief of the Commission's Common Carrier Bureau, 
on July 15, 1959, and replies were filed on July 28, 1959 by |the applicants. 

Findings of Fact 

9. Interference Considerations. Each of the applicants has agreed 
to accept a grant for either of the 2 frequencies available, recognizing 
that there is no substantial difference between them, but without precluding 
the applicants from showing "why they may prefer an assignment on either 
of these frequencies." It was also stipulated that in the computation of the 
protected reliable service areas of the proposed base stations (the 43 dbu 
contour areas), and proposed interfering signals within those areas, the 
applicant would uniformly apply an enhancement factor of 11 db, this being 
attributable to abnormal propagation conditions in the region involved. On 


1/ Counsel for the Common Carrier Bureau notes (par. 28, |proposed 
findings; and see also Warner's proposed findings, Par. 23, footnote 2) 

that the record does not show that Smith's written case and exhibit were 
formally received in the record. All counsel concede, however (the Bureau 
expressly, the rest impliedly), that it was intended that Smith's case be 
received. The Hearing Examiner is at a loss at this date why the trans- 
cript does not reflect this intention. In any event, the transcript is 
corrected to show receipt of Smith's written case and exhibits. 
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this basis the parties further stipulated that co-channel operation between 
either of the applicants at Los Angeles and either of the applicants at Santa 
Ana is not practicable (Tr. 42). 

10. Consideration was also given to the prospect of co-channel 
operation between either of the Los Angeles applicants and the Lyman G. 
Berg station (KMD691) at San Diego operating on 35.22 mc, as authorized 
by its recent grant. It was shown that should the operation proposed by 
McKean be authorized on the same frequency, the area served by Berg 
would be reduced by approximately 62% to 94.4 square miles. In view of 
the similarity of the facilities proposed by Crabb, much the same inter- 
ference condition would be created if the Crabb proposal should be approved 
on 35.22 mc. It was stipulated that neither Los Angeles applicant could 
operate co-chamnel with Berg's old or new San Diego station (Tr. 827). 

[562] 
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11. On the prospect of operation by either of the Santa Ana applicants 
on the frequency now used by Berg at San Diego, the Commission has al- 
ready reached a determination. In acting to grant the Berg application for 


changes in facilities, after severing the application from the present pro- 


ceeding, the Commission stated, before imposing the condition quoted in 
Par. 2, above: 

"The Commission is of the opinion that the small amount 

of interference that may exist between Berg's proposal 

and the Santa Ana proposals should not preclude a grant 

of Berg's application or the establishment of a one-way 

signalling station at Santa Ana. . ."" (Memorandum Opinion 

and Order released June 12, 1959, Par. 6). 

12. From the foregoing it becomes clear that the two available fre- 
quencies can be utilized efficiently only if they are assigned in one of the 
following two patterns: 1) the 43.22 mc channel to one of the Los Angeles 
applicants and 35.22 mc to one of the Santa Ana applicants, or 2) the two 
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frequencies to the two Santa Ana applicants. As will appear below, the 
only fair and equitable disposition of the frequencies is to allocate 43.22 mc 
to Los Angeles and 35.22 mc to Santa Ana-1). Consequently, this Initial 
Decision treats the record as if there were, in fact, two comparative cases, 
in which two applicants were competing in each city for a single channel. 
13. The Areas Involved. Los Angeles, one of the nation's great 
metropolitan complexes, now has only the following one-way paging ser- 
vices 2/: 1) the system currently operated by Crabb, which covers the 
metropolitan area and contiguous areas and 2) the Lyman G. Berg station 
at Long Beach, serving an area wholly within Crabb's service area, em- 
bracing half of the Los Angeles metropolitan area and part| of Orange 
County to the southeast. Crabb's, however, as already noted, is the only 
station in Los Angeles. Santa Ana, with a population of 68,345, is the 
county seat and second largest of the 21 incorporated cities in Orange 
County, which is contiguous to Los Angeles County. The county hada 
population, on June 30, 1958, of 652,608. The region is changing from 
agricultural to urban and industrial, and has experienced tremendous 
population growth in recent years. Orange County has no one-way station 
of its own, but, as noted, part of it falls within the service areas of Crabb's 
and Berg's stations. 
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14. Intelligence to be Transmitted by Applicants. In all cases the 


subscriber uses a radio receiver carried about the person or mounted in 


a vehicle. Currently, the demand is for portable or "pocket" receivers, 

the volume of requests for vehicle receivers being very small. When the 
paging operator has a call for a subscriber, the operator broadcasts a 
signal which may be heard on the subscriber's receiver. The signal may 

be a code number, or a coded message, or, aS proposed by Crabb and to 
some degree by Warner, an actual message. Through the use of a recording 


2/ Under Part 21 of the Rules a two-way mobile station, such as Crabb's, 


McKean's, or Warner's, may also render a one-way service. 
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and transmitting device the operator broadcasts the signals in cycles. 


Periodically, the subscriber listens to his receiver for his code or coded 
message or a full message addressed to him. After a prescribed time, 

or after the subscriber has received his message and the station is noti- 
fied, his signal is omitted from the cycle. This activity is continued on a 
24-hour basis. Paging service is frequently furnished in combination with 
telephone answering service. Indeed, perhaps 80% of the licensees of 
radiopaging services are operators of telephone answering services. 

15. Crabb's present one-way paging service consists of the trans- 
mission of codes and coded messages having prearranged meanings. For 
example, the three digit code number 411 would identify a particular sub- 
scriber and might also convey the message "Call your office," while 441A2 
might tell the same subscriber to "Call Mr. Jones at the branch office." 
Crabb asserts that there is a need for the transmission of actual messages 
instead of codes and coded messages, and that this need cannot be met by 
combining message service and code service on a single channel. Sucha 
combination would, in Crabb's view, be inefficient in that it would reduce 
the total capacity of the channel, and undesirable in that the subscriber 
would have to wait through a longer cycle and would be compelled to listen 
to a variety of messages intended for others. Crabb's proposal, therefore, 
is to add a second frequency to his existing service and to use the second 
frequency for repetitive message service exclusively. 

16. McKean proposes a paging service involving the use of a three 
digit code (for example, 409) for each subscriber, but giving the subscriber 
the opportunity to make use of an added letter and an added numeral (for 
example, 409A6) to provide for coded messages. McKean contends that 
the use of the available one-way paging frequencies for message service 
alone would be an undesirable innovation and an inefficient utilization of 
a valuable channel, and that two-way mobile radio service is available 
to meet much of the demand for message service. 


15 
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17. Smith also proposes a service based on a three digit code number 


assigned to each subscriber, plus the use of an additional letter to convey 


a prearranged meaning. For example, "123R" would instruct the designated 


subscriber to telephone his residence, "456H" would instruct a physician 
subscriber to call his hospital. Smith joins McKean in the view that the 
rendering of message service would not permit adequate utilization of the 
channel; accordingly, he does not plan to offer message service. 

18. Warner, too, would use a three digit code number assigned to 
each subscriber, and additional letters having prearranged meanings. He 
would also convey a message composed of a few words or a telephone 
number or something similar, but in no event would a single transmission 
exceed 5 seconds. 

19. Existing One-way Services. (See, also, Par. 13, above.) The 
entire Los Angeles metropolitan area and parts of Orange County receive 
service from 2 existing one-way paging systems. Crabb's station has been 
in business since 1954. With call letters KMB309, it operates on 43.58 mc. 
It serves the entire Los Angeles metropolitan area, the bulk of Los Angeles 
County, and portions of Ventura, San Bernardino and Orange Counties-very 
nearly the same area Crabb would serve with the proposed additional paging 
facility. This station at the time of the hearing served 275 units, up from 
255 on February 25, 1959. Crabb estimates its capacity at 455. 

20. The second existing one-way paging service, operated by Lyman G. 
Berg at Long Beach, station KMD344, is on 35.58 mc. Long Beach is 
adjacent to Los Angeles to the south and east. The service area of this 
station encompasses about half the Los Angeles metropolitan area and 
portions of Orange County, and it falls entirely within the Crabb service 
contour. Berg's rate is a flat $10 per month for unlimited service, plus 
tax. A total of 287 units were receiving service at the close of 1958. 

21. As evidence of the capacity of one-way paging systems it was 
shown that a licensee in New York City was serving 564 units at the end 
of 1958. 
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22. The applicants. Crabb. Robert C. Crabb was born on November 
20, 1908. He attended the University of Wisconsin's Department of Electri- 
cal Engineering. His business experience since 1930 till the present time 
has been concentrated in the field of radio, extending from the technical 
and engineering phases of radio communications and station operations 
through the sale and service of radio equipment, to the operation of two- 
way common carrier communication stations as a Commission licensee. 
In the last-namedifield Crabb is a pioneer. He was authorized to operate 
the first two-way common carrier station in Los Angeles in 1947 under 
an experimental grant on the frequencies 152.03 mc and 158.49 mc, now 
commonly known as Channel 1. Operation of this station began on October 
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4, $947 and has continued ever since. In February 1951, Crabb participated 
in a hearing in which he was seeking a second two-way frequency. In 1953 
he received authority to operate a second channel on the frequencies 454.05 
me and 459.05 mc. This station is in operation. In 1958 Crabb received 

a construction permit for a third two-way channel on the frequencies 454.1 
mc and 459.1 mc. As noted above, in 1954 Crabb received authority to 
operate a one-way signaling station, KMB309, to which the frequency 43.58 
mc has been assigned. 

23. Mr. Crabb is an active member of professional and trade associa- 
tions. He is a senior member of the Institute of Radio Engineers. He has 
been vice president and president of National Mobile Radio System (NMRS), 
the trade association of the miscellaneous common carriers; and is now a 
director of this national organization and chairman of its technical committee. 
He has acted as consultant on radio matters to the Committee on Manu- 
facturers Radio Use of the National Association of Manufacturers, and his 


counsel and advice on such subjects as the method of operating one-way 

and two-way stations, the equipment to be used, and other technical matters, 
are frequently sought by operators of miscellaneous common carrier stations 
throughout the country. 
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24, Until 1957 Crabb was the owner and manager of Radio Communi- 
cations Service, a two-way radio equipment maintenance ani sales organi- 
zation. He sold this business in order to devote his full time to the operation 
of his miscellaneous common carrier stations in Los Angeles. For the 
same reason he sold station KMD690, a two-way common carrier facility 
in Lancaster, California. The common carrier business, two-way and one- 
way, is now, and has been for more than a year, Crabb's sole business and 
source of income. 

25. McKean. Mr. McKean was born November 3, 1891, 
business and source of income for the past 27 years has bee 
of a telephone answering Sorvice under the name of Busines 
Telephone Exchanges, Inc. 
in Los Angeles, 


His principal 
n the operation 
5 and Professional 
This is the largest telephone answering service 
which has more answering services than any other city, 
and one of the largest in the United States. McKean is a member of NMRS 
but has never been an officer or director of that organization 


carriers. He has been a director and president pro 


of common 


-tem of t 
national association of telephone answering service operator 


he ATE, a 
s. 

26. McKean operates two-way mobile station KMA200 a 
He formerly operated one-way signaling station KOE257 at PB 
but sold the station after 


t Los Angeles, 
hoenix, Arizona, 
receivers leased to subscribers failed early in its 
history because crystal instead of magnetic speakers were used in hot weather. 
He held a construction permit for a one-way Signaling station in Fresno, 


California. The station was never constructed, however, 
feared more receiver trouble. 


because McKean 
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27. McKean's two-way mobile radio service had 138 sub 


Scribers using 


138 mobile units at December 31, 1958, and some 131, 707 m 
handled by the station during 1958. The station was originall 
in 1949, but was not placed in operation until 1953 because th 


application for license was ‘placed in hearing with other applic 


essages were 
y authorized 
e| station's 


ations. The 
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record of McKean's two-way mobile station and of the service after its 
inception is shown in the following tabulation: 
Year_ Subscribers Units Served Messages 
1953 34 39 5736 
1954 85 85 54451 
1955 120 120 87099 
1956 130 130 153049 
1957 137 136 150483 
28. McKean considers himself an administrator, and does not profess 
any technical expertness. 3/ 
29. Smith was born at Great Falls, Montana, on November 11, 1911. 
He is a B.S. in engineering of Washington State College. He has been a 


mining machinery sales engineer, plant (gypsum quarry) engineer, and 


quarry superintendent. Entering the Navy in 1942, he studied communi- 
cations and served as Executive Officer aboard a minesweeper. Assigned 
next as Resident Inspector of Naval Materials at Erie, Pa., he expedited 
production of critical materials for the Bureau of Ships, including electronic 
equipment. His final Navy post was as Assistant Officer in Charge of the 
Air-Sea Rescue Facility at Fort Pierce, Fla., where he familiarized him- 
self with radio receiving and transmitting equipment. He was discharged 
from the Navy in 1946 as a Lieutenant Commander. In 1948 he became an 
assistant engineer in the Telephone and Telegraph Section of the California 
Public Utilities Commission, where for 6 years he was involved in rate 
and service studies and cases. In 1954 he bought and continues to operate 
the Mid-Cities Telephone Answering Service at Compton, California; since 
he began operation the number of subscribers has grown from 170 to 700. 
In 1957 he bought the Galion Telephone Answering Service at Santa Ana, 
which then had 1 switchboard and 42 accounts, and now has 5 boards and 
$7 There can be no question of the vast superiority of Crabb over McKean 
in technical knowledge and proficiency in radio communication. As one 
indication to which reference may be made, at the hearing Crabb displayed 


a complicated dispatch console he had designed and built for use in his 
present and proposed radio facilities. 
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370 accounts. The answering services handle a combined average of 
62,000 messages a month and have a total of 27 employees.) Mr. Smith 

is a member of the Telephone Answering System of California, the state- 
wide trade association, and has held various offices. He headed a TASC 
committee representing the interests of all California answering services 
in the 1957 Pacific Telephone and Telegraph Company rate |case before 
the California Commission. Smith has never held an authorization from 
the Federal Communications Commission. He lives in Santa Ana, where 
he is active in business and civic groups. 
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30. When Smith bought the Compton answering service he gave it all 
of his time, but now he has a manager for it who is independent of his super- 
vision, though he vists Compton on an irregular basis. The Santa Ana 
answering service is managed by the former owner. He now spends about 
100% of his time between the two answering services, both requiring only 
"minimum supervision" (Tr. 639); if he is successful here 80% of his time 
would go to the radiopaging service. In 1946 or 1947 Smith operated an 
employment agency, which was under supervision of a manager, as Smith 
was then with the Veterans Administration. He does not intend to have a 
manager for the proposed paging service, and Says that if necessary he will 
give it all of his time, leaving his telephone answering businesses in the 
hands of their managers. At the Santa Ana telephone answering service 
Smith has a remote transmitter in the Citizens Radio Service licensed to 
Midway Sanitation District. 

31. Warner was born at Santa Ana on December 8, 1917. In 1939 he 
founded an automobile repair service in Santa Ana, Ben Warner's Body 
and Fender Works, in which he is a 50% partner. As part of/ the same busi- 
ness, but at a location about 15 blocks from the body works, |is Ben Warner's 
Frame and Axle Shop. In addition, the business has three automobile 
storage yards. 
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32. Mr. Warner's first FCC authorization was a construction permit, 
granted in 1948, for experimental station W6XJN in the Special Industrial 
Radio Service. It was used to communicate with tow trucks and ambulances. 
In 1953 the Commission granted the Orange County Radio-telephone Service, 
then a partnership of Warner and Vernon C. Starr, an authorization for a 
two-way base station and mobile units in the 150 mc band in the Domestic 
Public Land Mobile Radio Service. In January 1958 the Commission 
authorized a second set of frequencies in the 450 mc band. In 1958 the 
licensee was incorporated as Orange County Radio-telephone Service, Inc., 
with Warner, who is married, 4/ the sole stockholder. Employees of the 
corporation operate the existing two-way mobile radio facilities, and would 
also operate the proposed one-way service (see Par. 74, below). 

33. Warner also operates a small telephone answering service in 
Santa Ana, established by him about two years ago. At the time of the 
hearing it had 40 subscribers. 

34. Warner spends about 95% of his time on his automobile and radio 
businesses, and 5% on the telephone answering service. 

[568 ] 
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35. Service/Contours, Herein, also, of the Crabb-McKean Waiver Issue. 
Rule 21.505 now limits the transmitting facilities of one-way signaling 
stations to a combination of transmitter power and antenna height which 
would produce not more than the equivalent of 500 watts effective radiated 
power utilizing an antenna 500 feet above average terrain. McKean and 
Crabb propose to operate with facilities the combination of which would 
exceed the limits set out in the rule. McKean and Crabb request a waiver 
of the rule, and the added issues call for a determination whether the rule 
should be waived in full or in part. 


4/ Under California community property law both spouses have an owner- 
ship interest in property acquired by either after marriage, other than in 
the assets of one obtained by gift, bequest, devise, or descent. 
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36. Before February 13, 1959, the limitation described above did not 
exist in the Commission's Rules. A number of stations had been placed in 
operation in preceding years with facilities which produced a power -height 
combination well in excess of the rule. One of these stations is Crabb's 
existing one-way facility in Los Angeles, station KMB309. 

37. When Rule 21.505 was adopted the following explanatory language 
was included as a preamble to the rule itself: 

"In view of the fact that the predominant need for 
mobile communication service can usually be met by 
base stations within the classification set forth in 
821.503 and because widespread coverage is undesirable 
in areas where no substantial need exists for mobile 
communications service through a distant base station ..."" 
(emphasis supplied). 

38. Crabb and McKean both urged that Rule 21.505 be waived so as to 
permit the use of higher power from their transmitter sites on Mt. Wilson. 
Crabb's transmitter would have 250 watts ERP. The antenna would be 2,821 
feet above average terrain. The 43 dbu contour of the station would enclose 
an area of 4,550 square miles with 5,642,780 population in al host of communi- 
ties in Los Angeles and Orange Counties. Substantially the same area is 
covered by the 43 dou contour of Crabb's present one-way station. If Crabb's 
station were required to comply with Rule 21.505, it would be limited to 11.2 
watts ERP, and its 43 dou contour would enclose only 1,475 square miles, 
with 3,848,785 population. Many communities within the 250-watt contour 
would not be within the 11.2 watt contour. 

39. With an antenna 2790 feet above average terrain, and with 11.2 
watts ERP to comply with Rule 21.505, McKean's station's 43 dbu contour 
would enclose an area of 1598 square miles, with 4,262,892 population. 
Positing waiver of the rule, McKean proposes 239 watts ERP, whereupon 
the 43 dbu contour would encbse 4840 square miles, with 5,589,614 popu- 
lation. McKean's 239 watt contour is roughly co-extensive with Crabb's 
250-watt contour. 
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40. Smith proposes a transmitter site in El Modeno, California. The 
43 dbu contour of\his station would enclose an area of 667 square miles, 
with 756,992 population. Barely reaching the eastern periphery of Los 
Angeles, the service area consists principally of Orange County. 

41. Warner's proposed transmitter site is also in El Modeno. The 
43 dbu contour of'his station would enclose a land area of 621 square miles 
with 716,654 population, and coverage in general similar to Smith's. 

42. In the discussion which follows, the 43 dbu coverage of a station 
operating with 11.2 watts is referred to as the small contour, and with the 
250 or 239 watts proposed by Crabb and McKean on the assumption waiver 
is granted, as the large contour. 

43. Crabb's!or McKean's small contour would not enclose many im- 
portant communities and areas enclosed by the large contour. Crabb's 
existing one-way paging subscribers use the service in areas beyond the 
small contour. The dispersion of industries in the Los Angeles area, and 
the wide travel of men who service these installations and whose firms now 
use radiopaging or are prospective subscribers to the proposed service, 
as well as of others, such as doctors, who journey far from the center of 
the city for recreation and other purposes, emphasize the need for larger 
coverage. More power than 11.2 watts ERP is needed, in any event, even in 
the center of Los! Angeles, in order to penetrate steel and concrete buildings 
in which radiopaging users are likely to work. Even 250 watts, the power 
of his present facility, Crabb has found not always sufficient to penetrate 
downtown buildings. Higher power is also necessary to penetrate the steel 
bodies of cars of users driving from job to job, and to overcome ignition 
interference. The problem is aggravated by the topography of the area, 
high mountains and low plains demanding high antenna elevation and power 


for effective signal penetration. The best available site for a one-way 


signaling transmitter is lofty Mt. Wilson, but it is some 18 miles from the 
heart of Los Angeles, and for coverage effective under the standards mentioned 
in this paragraph high signal intensity is required. There would be no 
electrical interference to any existing station in large contour operation. 
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44, McKean also testified that if ha were restricted to small contour 


coverage he would be at a competitive disadvantage with Crabb's existing 
250-watt station, which covers the area within the large contour. 
[570] 
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45. Crabb and McKean-Other Factors Bearing on Comparison. 
Crabb and McKean have discussed a variety of personal and operational 
attributes considered by them to be pertinent to a comparison. These factors, 
while undoubtedly important in themselves, are not material in light of the 
decision below and its rationale. In addition to the preference he claims be- 
cause he is proposing a repetitive message rather than a number-code ser- 
vice, Crabb contends he is superior because of his experience, technical 
knowledge, record, and interest in the common carrier business; his single- 
minded devotion to common carriage in contrast to McKean, who is also in 
the telephone answering service and who would not look for|common carrier 
business without the support of his telephone answering business; better 
management-ownership integration; better personnel, selling and promotion; 
eventually more widespread receiver servicing centers; better radio plant; 
better equipment and maintenance; 5/ “circuit discipline” to discourage 
abuse of air time through the deterring influence of an additional charge 
for all calls over 60 a month; and the possibility of wider public acceptance, 
as Crabb is not a direct competitor of other telephone answering services 
as is McKean, and so can expect easier cooperation from them. Crabb de- 
preciates McKean's rate advantage (see Par. 58 ff., below), arguing that 
the proposed services are so different that comparisons are not valid, and 
that in any event it is doubtful if McKean could adhere to his proposal. Not 
surprisingly, McKean claims that his rate proposal is and his personnel will 
be superior; that he proposes a more efficient utilization of a valuable channel; 


5/ The superiority in maintenance plans asserted by Crabb, because 
McKean would rely on a contract-maintenance organization |while his own 
would be largely self-maintained, can be dismissed at once/as purely 
conjectural. 
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that he now (as opposed to Crabb's plans for the future) has better facilities 


for receiver servicing through his telephone answering offices; that the 
scattering of these offices through the metropolitan area permits users 
to call a convenient office and save the telephone toll charge required to 
call Crabb's one office; and that as his telephone answering business is 
in the hands of supervisors he will have more time for the one-way ser- 
vice than Crabb, who now has more common carrier interests than he. 
Apart from the fact that some of these illustrate the ingenuity of counsel 
in turning a combination of facts not superficially promising in his client's 
favor (especially McKean's last-recited contention on integration), it is 
obvious that it is superfluous to treat, in detail, factors which have no real 
bearing on the ultimate conclusion. All applicants have been found legally, 
financially and technically qualified, and there is no question of individual, 
as distinguished from comparative qualifications. It is unnecessary, there- 
fore, to canvass matters not of comparative significance. As will appear 
below, the Crabb-McKean case turns on the type of service each proposes, 
the consequent channel utilization, and the benefits to the public, in this 
particular situation, of a competitive one-way service. Detailed findings 
will be confined to these factors. 
[571] 
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46. Crabb's Repetitive Message vs. McKean's Number-code Service. 
Some of Crabb's assertions regarding his proposal have been mentioned 
in Par. 15, above, and are supplemented and elaborated upon here. Crabb 
has a request from a large concern for 56 units for repetitive message 
service. If he were to place these units on his present one-way channel 
he would, he believes, lose many subscribers because he would have to 
lengthen the 30-second cycle to 90 seconds. Eight of his large-volume 
users have indicated that they would not continue the service if the cycle 
exceeded 30 seconds, the maximum they are willing to listen to for the 
transmission of numbers (see Par. 51, below). Increasing the cycle to 
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90 seconds would immediately restrict the channel capacity to 100 units, 
about the same number, he points out, as are handled by the Washington, D. C. 
and San Francisco one-way paging stations which intermix codes and messages. 
47. Crabb made a questionnaire survey of "need" for repetitive message 
service. Twenty-five of his present one-way subscribers replied that they 
would be interested in the service and willing to pay $20 a month per unit. 
Seven subscribers replied that they were interested in the message service, 
but not at this price. Crabb has interviewed 6 operators of |telephone answer- 
ing services in the Los Angeles area and estimates that among their sub- 
scribers, principally small businessmen in sales, service, repair, real 
estate, and insurance, he could get message customers for 175 units. 
Customers in these categories rely extensively on radiopaging, and its value 
would be enhanced to them if they could receive a message.| 6/ Crabb's 
interviews with about 200 prospective customers lead him to believe that 
he could secure orders from 100 customers for from 150 to|200 units 
(apparently in addition to the 175 mentioned above); the potential, he feels, 
"goes a long way beyond that" (Tr. 175). 
48. On the basis of his experience Crabb believes that repetitive 
message service is needed by people like salesmen, servicing men of all 
kinds, collectors, appraisers, supervisors, detectives, and patrolmen, all 
of whom work throughout the metropolitan area. Repetitive number service, 
he feels, is not enough for them because it merely tells them that they may 
be wanted, without the message. This means that the paging|call must be 


followed by a telephone call to the office. Crabb asserts that for a man 


traveling in an automobile the expense of stopping his car to |telephone may 
be greater in terms of inconvenience, waste of time, parking) fee, and tele- 
phone charge, than the value of the radiopaging service, and that it would be 
important to him to be able to receive a message so that he would not have 


8/7 Crabb feels that physicians, who are among the large users of tele- 


phone answering services, do not, as a rule, require message type paging, 
but that repetitive number paging is sufficient fr them. 
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to stop and telephone. Common carrier two-way service, Crabb declares, 

is usually too expensive for these persons. Similarly, he says, private 

radio service, as in the Business or Citizens Radio Services, is too ex- 
pensive for them,| especially in the Los Angeles metropolitan area where 

the coverage of the average private radio system is limited by the nature 

of the terrain unless the base station is at one of the elevated sites from 
which good coverage can be obtained. But sites like this are expensive, 
create maintenance problems, and even when available may require additional 
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repeater locations for adequate coverage. Crabb's experience indicates 
that unless a business requiring coverage throughout the Los Angeles area 
needs 25 or more radio-equipped vehicles, the expense of a private system 
is not justified. For this reason, Crabb believes, the market for common 
carrier mobile services in the Los Angeles area is greater than in most 
other parts of the country, where the private radio services have made 
more serious inroads into the common carrier business than in Los Angeles. 
In addition to the barrier of expense, noted above, Crabb believes that two- 
way service is not suitable for the customers enumerated in this paragraph 
because of the time they must spend away from their automobiles where the 
two-way receiver is installed; this objection would be overcome with a 
paging pocket receiver through which they could receive messages at all 
times. Crabb is of the opinion that message paging cannot be furnished in 
the two-way frequencies because its repetitive nature would disrupt two- 
way communications (see below, Par. 50). 


49. Nor, says Crabb, is the repetitive number and code service a 


substitute for the message paging service. While theoretically a large 
number of code messages with different meanings can be devised in practice 
their use is unwieldy because it is difficult without an explanatory chart to 
keep track of them. Crabb's experience indicates that no one has success- 
fully used more than 10 different codes. 
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50. Crabb's present one-way service consists only of the repetitive 
number, and repetitive number and code paging. He has made tests to de- 
termine whether the repetitive message service could be provided on a 
single frequency together with the repetitive number and code service. 
These tests, which included the actual placing on the tape of messages 
and code numbers, convinced him that the two types of service are in- 
compatible and, if combined, would be wasteful of air time.| To achieve 
intelligibility on the air a definite rhythm must be maintained in paging. 
This can be done without wasting air time when only one or the other type 
of service is furnished. To illustrate: The transmission of a number alone 
takes 1.1 seconds; of a number and code 1.4 seconds; and messages take at 
least 5 seconds of air time. When a 1-second call number is inserted be- 
tween two 5-second messages, it is necessary to use a longer than normal 
identifying space before and after the call number to prevent its being read 
into either or both of the messages. For example: "445 Jones 5765 Sunset 
16110"... . "447". . . "451 Arthur 2100 Atlantic Adam 33.33." The messages 
for 445" and "451", both 5 seconds long, tend to obscure the number "447" 
between them unless there are long spaces before and after| the number. 
Such spaces waste air time. Without them, intermixing repetitive number 
and repetitive message on one frequency would produce an irregular pattern, 
without rhythm, which would be hard to "read" on the air, and in many in- 
stances messages might be misunderstood. 
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51. For another reason, Crabb feels, the two are incompatible on the 
same frequency. Over the years he has made an analysis of customer re- 
action to different methods of operation in radiopaging service, and he has 
had many discussions with all sorts of businessmen who usé his paging ser- 
vice or who are potential customers. He has found that the average sub- 
scriber to a repetitive code type service is content to wait only 30 seconds 


for his number to come up in the transmitter series. But a |30-second cycle 


is too short for a practical message service, as the capacity of the channel 
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would be unduly limited. A subscriber to message service, however, he feels, 


will wait 90 seconds for the transmission cycle to finish because of the 
greater value of a message service. 

52. In order to determine the capacity of a paging frequency for re- 
petitive number, repetitive code, and repetitive message services, Crabb 
conducted a study of the maximum channel capacity in terms of units for 
each type. The study is based ona daily record of traffic kept by Crabb 
and spot checks made from time to time of the paging traffic volume. The 
study revealed that 3.1% of the total subscribers were on call at any one time. 
However, channel capacity must be determined by the maximum load, rather 
than the average load. At the time the study was conducted there were 209 
units in service, but for the purpose of the study the figure of 200 was used. 
The average number of calls was, therefore, 6.2. The highest number 
attained during the study period was 18. For the purpose of the study the 
median between the average and the maximum, or 12.1 out of 200 on call, 
was used. Thus, the study indicates that 6% of the total uses the channel 
at any one time. On the basis of this study, it was ascertained that the 
maximum capacity 1) for repetitive numbers if 455 units for a single fre- 
quency; 2) for repetitive codes, 357 units; and 3) for repetitive messages, 
300 units. 7/ Since there is no actual experience in Los Angeles with 
repetitive message service, it is possible, because of the greater value 
and convenience of message paging as compared with number paging, that 
a proportionate increase in the length of the calling cycle may be acceptable 
which would increase the channel capacity in terms of units. 

53. McKean felt that there is an urgent need for a second radiopaging 
channel in the Los Angeles area, but was of the opinion that it must be 
cheaper than Crabb's existing service. Crabb's present service, McKean 
said, is overpriced. In support of this opinion he pointed to the number of 
units on the Long Beach system. There the rates are $10 a month, plus 


77 See next page. 
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tax (the same, as will be seen below, as McKean's proposed|rate), and the 
station has more units in service than Crabb, despite the smaller Long Beach 
population and the fact that Crabb and the Long Beach station furnish a 
similar service. Among other reasons because rendition of |repetitive 
[574] 
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message service would severely restrict the number of customers below 


what he thought was the populous area's justifiable potential, as compared 
with a "modified code message [repetitive number and ae as now 


used by Crabb in Los Angeles and Berg in Long Beach" (McKean, Exh. K, 


p. 2), he felt that only the latter is practicable. 


“47 These figures were arrived at by the following computation: 
INDIVIDUAL CALL MAXIMUM CYCLE 
SERVICE LENGTH LENGTH 
Repetitive Numbers 1.1 seconds 30 seconds 
Repetitive Codes 1.4 seconds 30 seconds 
Repetitive Messages 5.0 seconds 90 seconds 
FORMULA 
Maximum number of users on call = N 
Total number of users = xX 
Maximum number of users on call = 6% of X 
FOR REPETITIVE NUMBERS 
N=30 = 27.3 
x= zee = 455 (max. total) 


FOR REPETITIVE CODES 
N= 30 = 21.4 


—~_ 


1.4 


X * 21.4 = 357 (max. total) 
06 


30 


FOR REPETITIVE MESSAGES 


N=90 = 18 


X= 18 = 300 (max. total) 
.06 
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54. In order to determine the need for his proposed service, McKean 
sent out the following questionnaire to 1000 persons: 
1. THE PRICE - $10.00 MONTH, TAX $1.00 - TOTAL $11.00 
2. COVERAGE - LOS ANGELES, BEVERLY HILLS, SANTA 
| MONICA, GLENDALE, SAN FERNANDO VALLEY, 
PASADENA, ALHAMBRA, MOST OF LOS 
ANGELES BASIN. 
3. WHERE DO YOU CALL TO BE PAGED? 
The nearest office of the Business | 
and Professional Telephone Exchange. 


4. ARE YOU INTERESTED? 
| Yes ----No. 


i 


Name 


Address Phone No. 
He received 181 replies. McKean's Exhibit L(b) shows that all 181 said 
ey were interested, some adding that more information was desired. 8/ 
The persons replying indicated an interest in a total of 309 units. 9/ 


8/ Crabb asserts (Par. 50, proposed findings) that McKean's 
testimony at TR. 598 is inconsistent with his exhibit showing all 181 replies 
evincing interest, as he testified, in response to a question on cross-exami- 
nation, "And they [the 181 respondents] gave an answer, either yes, or no?" 
"Some said more information desired. I presume some saidno. They are 
here." Crabb apparently interprets this last "no" as applying to Question 4. 
To the Hearing Examiner, however, the only reasonable interpretation is 
that no” means that some of the respondents either did not ask for more in- 
formation or expressly wrote they did not want it. The record on the point 
is by no means crystal clear, but Crabb's construction seems untenable. 

9/ The questionnaire did not ask the number of units a respondent 
wanted. This information was volunteered. McKean refused to make the 
replies available for inspection to Crabb, a competitor, a refusal upheld by 


p caminer 
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56. Cost of Service - Crabb and McKean. Crabb---Crabb's present_ 
one-way service to pocket receivers supplied by the carrier costs $15.00 a 
month per unit, entitling the subscriber to 60 calls. All calls in excess of 
60 are billed at the rate of 15¢ a call. The tariff provides that the subscriber's 
code number or message will be aired as often as required and repeated but 
not for more than one-half hour from the time the request is|received. 10/ 
With selective signaling equipment the code number or message will be aired 
once, 

57. The rates described in Par. 56 were proposed in a tariff filed 
April 3, 1959, effective June 1, 1959. Before that the rate for rental, 
maintenance, and service of pocket receivers was $17.50 a month for the 
first receiver, with additional units $15.00 each a month. The maximum 
number of calls and the excess call rate under the old tariff were the same 
as under the new. Crabb claims that the initial charge reduction was made 
possible by the increased number of customers served on the system, and 
that similar reductions will be made in the future as the number of custo- 
mers continues to increase. 11/ 


10/ The caller may request the subscriber to be paged for a longer 


period. A charge is made, however, for each half-hour of paging time. 

11/ As noted above, Lyman G. Berg furnishes unlimited service on 
his one-way signaling system at Long Beach for $10 a month,/plus tax. The 
following is a comparison of the number of subscribers, number of units, 
revenue and expenses of the present Crabb one-way and Berg|systems, 
taken from FCC Forms L: 

Year Crabb Berg 
1956 
Subscribers 87 227 
Units 133 290 
Revenue $27, 165 $35, 389 
Expenses $27, 162 $21, 204 


Subscribers 89 zy 
Units 144 29 
Revenue $31, 773 $35, 282 
Expenses $29, 278 $21, 72 


Subscribers 117 aso 
Units 205 28 
Revenue $33, 495 2 
Expenses $30, 641 
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58. Crabb's principal rates for the proposed repetitive message 
service, as set out in his application, 12/ are: for rental, maintenance, 
and service, pocket receivers, $17.50 a month for 1 unit, $30.00 a month 
for 2 units, $15.00\a month for each additional unit, entitling subscriber 
to 60 calls a month per unit; car receivers, $19.50 a month for 1 unit, 
$34.00 a month for 2 units, $17.00 a month for each additional unit; calls 
over 60 a month per unit, 15¢ a call; where subscriber furnishes unit, 
$11.50 for first 60'calls a month per unit, calls in excess - 15¢ a call. 
The tariff states: 

"Subscriber's code number or message will be aired as 
often as required and repeated but not for a period in 
excess of one half hour from the time of inception of 
request. Subscriber's code number or message will 

be aired once where subscriber has equipment with 
selective signaling. If and when subscriber responds 

by telephone subscriber's message will be delivered.” 13/ 

59. Crabb believes it is necessary to limit the number of calls at 
the initial rate, under both the existing and proposed service, to control 
the use of air time by subscribers and eliminate abuses. With an unlimited 
number of calls permitted, he points out that a customer could subscribe 
to one receiver and buy several additional receivers, and in this way, by 
use of a few codes, receive service to a number of units perhaps greatly in 
excess of the number subscribed to. This type of abuse, he says, is diffi- 
cult to control; even with a message limitation some abuses of this type 
occur. Crabb's experience indicates that the 60-call limit is more than 
enough for the average subscriber. From records for 1958 it appears 
that the average number of calls a month per unit ranged from 7.4 to 15; 


12/ Crabb was denied permission to amend his application to pro- 
pose a different schedule. 

13/ This tariff was published for the existing one-way service, 
hence the reference to "code number or message." 
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and that the average number of calls a month per subscribe 


r ranged from 


12 to 24. Only 2 single-unit subscribers had more than 60 calls a month, 


and only one 2-unit subscriber had more than the 120 calls 


the minimum rate. 14/ 
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allowable under 


60. Crabb believes that his customers and prospective customers 


do not object to the cost of the one-way paging service. During the past 


12 months 450 prospects were interviewed and about 200 sales were made. 


No prospect said that he would not take the service because 
too high. Customers who have canceled their subscriptions 


the price was 
have told Crabb 


they were dropping the service because they no longer needed it, and have 


not complained that it was too expensive. 


61. The tariff for the existing and proposed service permits Crabb 


to demand a $50 deposit for the first receiver, $75 for a car receiver with 


selective signaling, and $100 for a pocket receiver with selective signaling. . 


The tariff also provides for a minimum subscription of 2 m 
the subscription is terminated, the amount of the deposit is 


onths. When 
credited to the 


subscriber's account and any credit balance which may remain is refunded. 


Simple interest is paid by Crabb on the deposit, provided it 
months or more. 


is held for 2 


62.. A subscriber to Crabb's two-way service would have to pay a) 


a $17 service charge which would entitle him to 40 calls; b) 


a $15 deposit 


to cover the telephone calls, chargeable to the subscriber; ¢) $20 or $25 


for leasing a mobile unit from the carrier, depending on wh 
is or is not equipped with selective signaling, and $7.50 for 


147 Unless it is assumed that the 60-call limitation 


ether the unit 


maintenance; 
is a psycholo- 


gical deterrent to excessive calling, and somehow keeps calls far below that 


number, it is at least arguable, since less than a handful of 
exceeded, let alone approached the limit, that the limitation 
to prevent "abuses." A better case could be made for the 
portance of the limitation if the average calling rate per un 
neighborhood of 60, so that it might be considered a barri 
As already indicated, however, it is difficult to determine 
subtle effect of the limitation. 


‘th 


subscribers 

is not needed 
isciplinary im- 
t was in the 

to exuberance. 
e possibly 
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a) $35 for the installation of the equipment. If the subscriber is on the UHF 
channel, the equipment rental would be $30 a month. If the subscriber de- 
cides to buy his own two-way equipment, instead of leasing it from Crabb, 
he would have to spend approximately $525 for a VHF mobile unit and up 

to $700 for a UHF mobile unit. 


63. There is a toll charge for a telephone call to Crabb's méssage 


center from all towns in Orange County within the large 43 dbu contour and 
outside the small 43 dbu contour. This toll charge ranges from 50¢ to $1.00. 
There is also a toll charge for a telephone call to Crabb's message center 
from many of the|towns in Los Angeles County which are within the 43 dbu 
contour of his-station. This charge ranges from 10¢ to 30¢, the predominant 
charge being 10¢\or 15¢. A number of locations, however, can be called, 
and can call, at a local message rate. The majority of Crabb's subscribers 
have headquarters in Los Angeles. Crabb considered the leasing of foreign 
exchange lines which would enable his customers to make calls to his 
message center at the local exchange rate. The cost of a foreign exchange 
Hine would be $1,000 a month, and it could handle only one call at a time. 
Sixteen of Crabb's subscribers who are also customers of the Orange County 
Telephone Answering Service have the use of the Orange County foreign ex- 
change line when calling Crabb's message center. Also, a number of other 
exchanges from which Crabb's subscribers take telephone answering ser- 
vice have extended service lines to Los Angeles. 
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64. McKean. Receivers will be furnished by McKean. The charge 
for unlimited service will be $10 a month per receiver. This charge, as 
already noted, applies to a service consisting of the transmission of the 
subscriber's code number, or code number and letter designation. The sub- 
scriber's code number will be aired as often as urgency requires, and re- 
peated, but not for more than 1 hour from inception of the request. The 
initial contract period for service is 1 month. 


35 


65. McKean will maintain and repair the receivers, 
batteries for the receivers must be furnished by the subsc 


(6 


ut replacement 
The batteries 


have an estimated life of 4 to 6 months. McKean may require a deposit of 


$35 from each subscriber upon delivery of the receiver, ref 
any amount due, on termination of the subscription. Simple 
on the deposit if it is held for 6 months or more. 

66. McKean has foreign exchange lines from his sev 


undable, less 
interest is paid 


eral telephone 


answering offices (see Par. 68, below), except the Santa Monica office, to 


the Hollywood headquarters where the control point for his 


station will be 


located. These offices are in Los Angeles County. The Pasadena office, 


about 4 miles from the Hollywood office, is the branch office farthest from 


the headquarters. Thus, the foreign exchange lines do not extend beyond a 
4-mile radius of the Hollywood headquarters. Also, McKean has tie lines 


between the Hollywood office and 4 outlying offices, which are used princi- 


pally for the company's administrative traffic, though he said also that the 


radio calls would have priority. 
67. Public Offices of Crabb and McKean. Crabb has 


_———— 


one control 


point in downtown Los Angeles and no branch offices. Paging service will 


be furnished on a 24-hour, 7-day-a-week basis. Crabb proposes to contract 


with telephone answering agencies to provide message paging service to 


their customers. He also plans "to appoint every telephone 
vice which has 20 or more customers subscribing to my p 
a distribution point for receivers," paying them a commissi 


answering ser- 


ing service, as 


on for distributing 


receivers or replacing defective ones. He has never had such arrangements 


with telephone answering agencies. In his existing operations receivers 


may be replaced without charge at his Los Angeles office or at two outlying 


centers owned by others. He testified that the addition of telephone answering 
services as distribution centers throughout the area would be a great con- 


venience to subscribers, but that it could only be done with ' 


‘adequate circuit 


capacity to accommodate larger numbers of subscribers for both number 


and message services" than is now possible; that is, only if 
tain a second one-way frequency. 


he should ob- 
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68. Ten of McKean's telephone answering offices have been designated 


as receiver origination points. They are: 

Santa Monica Downtown Los Angeles 

Beverly Hills Southeast Los Angeles 

Olive Headquarters - Hollywood 

Webster Pasadena 

Dunkirk Alhambra 
The offices are always open, and as with Crabb, service will be around the 
clock. The console and dispatcher office will be in Hollywood. As noted, 
at each of the above-mentioned locations a subscriber may pick up a re- 
ceiver, replace a defective receiver, and originate paging calls. 

69. Five of the ten offices are wholly owned by McKean. In one of 
the ten he owns a one-third interest. Three offices have been sold under 
an installment contra ct under which title will pass to the purchaser in ten 
years, 1 in 1956, and 2 in 1958. 

70. McKean proposes to operate his one-way station with personnel 
employed by Business and Professional Telephone Exchanges, Inc., a 
corporation which operates McKean's telephone answering service, owned 
entirely by McKean and his wife. By a resolution of April 26, 1956, the 
“corporation is authorized to render limited services for and on behalf of 
F. A. McKean in connection with his personally owned mobile radio business 
wae? 1S/ 

71. Smith and Warner --Biographical and other data of these appli- 
cants have already been outlined. At this point appear other pertinent matters 
concerning their proposed operations. 


15/ Crabb imagines the possibility of improper consequences because 


there is no assurance that McKean will not divest himself of his interest in 

the corporation without Commission approval. Life being uncertain and human 
ingenuity great, one can of course assume many methods or contingencies by 
which McKean could jeopardize or lose a grant. The corporation, wholly owned 
by McKean and his wife, may be regarded as his alter ego, and its existence 
and functions do not reflect adversely upon him; and there is no need to assume 
that McKean would (though he could) voluntarily and materially alter a per- 
fectly permissible relationship. 
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72. Smith would furnish around-the-clock service. ‘The base station 


transmitting equipment for the proposed Santa Ana Station|will be in El 
Modeno, California, with a remote control point about 4 miles distant 
in Santa Ana. Smith's proposed transmitter location is on/county property, 
for which he as yet has no agreement with the County Board of Supervisors, 
the controlling body. But he has the oral, informal approval for future 
occupancy of the Chairman of the Board and one other of lits five mem- 
bers. A zoning variance will also be mecessaryae 
73. Smith expects to serve 50 receiver units at the very opening of 
his paging service , which would be heralded by a 2-month promotional cam- 
paign consisting of 1) advertising in the local newspaper , in industrial and 
commercial publications ,on the local radio station, and by|direct mailings 
each week for 5 consecutive weeks; 2) demonstrations before civic groups; 
and 3) approaches to those who respond favorably to the campaign. Smith 
has conducted similar campaigns for his telephone answering businesses. 
Smith believes that during the first 3 months he would gain 10 additional 
paging subscribers a month, for a total of 80 at the end of the first quarter. 
Smith feels that the 6000 potential Orange County subscribers could support 


at least 2 one-way services. 


16/ The Common Carrier Bureau proposes a denial] of Smith's appli- 
cation, without comparative consideration with Warner's because he "does 
not have final consent, or a written lease, for his transmitter location"; 
and since his ability to construct is contingent on his "legal right of access 
to his proposed transmitter site,’ he "has failed to show his technical ability 
to carry out his proposals" (P. 21, proposed conclusions)! The Hearing 
Examiner, however, rejects this convenient and niggling method of avoiding 
a comparison. The Commission has found all applicants technically 
qualified. There is no issue on site availability. Even if it were held that 
Smith's informal agreement was inadequate to assure ultimate tenancy of 
the transmitter site (and to do so would be an assumption based on an inade- 
quate knowledge of local conditions), it would be immaterial under the 
issues: See Jackson County Broadcasting Co., 16 RR 315,/320. And, in any 
event there is no need to show proof of present ownership or of compliance 
with local ordinances and zoning regulations, where, as here, there is no 


38 


[582] 
1112 


indication that the site will in fact be unavailable when possession is needed. 
Greater New Castle Broadcasting Corp., 8 RR 291, 318; W. Gordon Allen 
(KTIX), 13 RR 1120, 1122. The matter has been mentioned in the findings 
merely because of the fatal importance the Bureau would give it, not (as 
has already been’ stated) because it is of any significance. 

17/ Smith and Crabb demonstrated one-way paging in 1954, at St. 


Francis Hospital, for the Southeast Chapter of the Los Angeles County 
Medical Society (Tr. 682). 


Smith will not use vehicle receivers, as he thinks there is no demand for 
them in radiopaging.18/ With repetition of a subscriber's code on a 60- 


second cycle, Smith estimates the capacity of his system at 600. 

74. Warner intends to operate his proposed one-way service with 
the facilities and personnel of Orange County Radiotelephone Service, Inc., 
of which he is president and sole stockholder (see Par. 32, above). Warner 
estimates that it would not be necessary to hire additional dispatchers 
until about 20 paging units are in operation. The corporation owns the 
proposed paging transmitter site and holds a long-term lease on the dis- 
patching point, so that there would be no additional expense in obtaining 
these facilities. 

75. Warner has received many inquires about the availability of one- 
way signaling service on the present two-way channels, but he feels that it 
is impracticable because of the cost and immobility of car receivers, as 
well as the degrading of service through lost air time, which is already at 
@ premium; and that even though one-way service is obtainable under the 
present two-way system tariffs, it would be undesirable to furnish it from 
both the company and customer standpoint. 

76. Warner's paging service would be furnished 24 hours a day, 7 
days a week. Signals will be continuously tape-transmitted for 1 hour until 
canceled or renewed by the originating party (see Par. 79, below). Warn- 
er's Exh. No. 8 states "The sales department will handle the duties of 
bringing the availabilities of the service to the public attention through 
direct contact , newspaper, telephone book, and mail| advertisement." He 
now has a salesman whose only job is to sell radio communication, and 
who would also sell the one-way service. Warner is of the opinion the 
salesman would sell the service to 15 to 20% of those solicited. Warner 
believes that operating on a 30-second cycle, 
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the capacity of his station would be 150, with more customers possible 
on longer cycles. 


18/ Smith sent a form letter to prospective customers 
proposed paging service, mentioning both a pocket and a ve 
Five hundred letters with return postal cards were mailed; 
cards have been returned; 21 said they would want the serv 
as available; 91 "that they would like the service to be esta 
would have to give the matter further attention, and 39 that 


xplaining his 
icle receiver. 
151 postal 

ce as soon 
lished, but 

they had no 


interest. None apparently mentioned the type of receiver. 
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77. Warner believes he would have 75 units in service at the end 
of the first 6 months of operation. This estimate was based on the prior 
testimony of Crabb on the units he has picked up in Orange |County and on 
calls Warner himself has received. He made no formal survey to deter- 
mine need or interest in the area, but has answered inquiries of persons 
who had noted his telephone directory advertising of "Radiopaging” and 
the advertisement painted on the outside of his building; he has also "dis- 


cussed it with people" (Tr. 808). 


78. Cost of Service, Smith and Warner. Smith would 


charge each 
subscriber $10 a month per receiver. Receivers would be furnished to 
subscribers under one of two optional plans: 1) The subscriber would 
lease the receiver at no cost, but on a refundable deposit of $25; 2) The 
subscriber would buy the receiver at cost, with the right to|recover all 

or part of the cost, if the receiver is returned within 1 year, on a fixed 
amortization schedule. Under either plan Smith would repair all receivers 
without cost to the subscriber where the defect was due to ordinary wear 
Smith will 


make the repairs at cost. There will be no other charges or surcharges. 


and tear. If a receiver is damaged by abuse or negligence, 


79. Warner's rate for the one-way paging service would be $10 a 
month for the first 60 signals or fewer transmitted, and 15¢ for each 
signal over 60. Should a single subscriber contract for service to more 


than one receiver, the maximum number of signals transmitted under 
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the basic rate would be the number of receivers multiplied by 60. A 
signal is defined as a completed 5-second transmission from the base 
station intended for the receiving unit of the subscriber to convey a pre- 
arranged meaning or message. Warner proposes to broadcast the code 
or message for a given subscriber once each 30 seconds. In his proposed 
conclusions (Par. 18) Smith declares that there is a far more dramatic 
disparity between his own and Warner's rates than is at first blush ap- 
parent from the fact that Smith proposes a flat $10 monthly rate and 
Warner proposes, in addition, a 15¢ charge for each signal over 60. 
For, according to: Smith, Warner confirmed on cross-examination that 
each broadcast of a signal during his 30-second cycle was a chargeable 


transmission, so that only six 5-minute transmissions, involving 60 sig- 


nals, would use up the basic allowance. On this premise Smith conjures 
up spectacular differences between his and Warner's charges as the call- 
ing rate increases. Thus, twenty 10-minute broadcasts over Warner's 
station (and 10 minutes is probably a reasonable time whichwould often 
elapse before the called party could get to a landline telephone to call 
Warner's dispatch point to cancel the broadcast), according to Smith, 
would cost $61. Warner, in his reply (Par. 12), charges that Smith's 
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conclusions "are so obviously erroneous and unsupported by the record 

to be hardly worth comment," but goes on to assert that Smith's error les 
in concluding that a chargeable signal is a single rather than, as Warner 
insists, a "completed" transmission. Warner, however, does not reply 

to Smith’s contention that his (Smith's) construction was confirmed by 
Warner on cross-examination. It is true that it is difficult to reconcile 
all of Warner's testimony with his written definition. On the one hand, it 
must be noted, Warner conceded (Tr. 797) that there is no way of knowing 
that a one-way subscriber has received his call; so that if "completed" is 
used in the sense \of a signal which has reached its destination, it is of 
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doubtful significance. On the other hand, however, after further question- 
ing Warner apparently testified (Tr. 800) that the chargeable unit in his 
tariff would be 1 hour — that is, a unit would be counted for each hour or 


less of a signal's broadcast. The Hearing Examiner feels that Smith's 


counsel has let the enthusiasm of advocacy govern his approach to Warner's 
proposed tariff. It is not necessary to remain in the state of uncertainty a 
too literal-minded reading of the transcript produces, as it is absurd to 
suppose that Warner would saddle himself with a tariff structure with 
consequences such as Smith envisages, and which could only result in dis- 
couraging business though Warner operated the only Santa Ana radiopaging 
station. Resort to the practicalities compels the finding that Warner's 
tariff would, indeed must, provide for a countable unit of reasonable length; 
and further, that it may be assumed that the unit would be 1/hour. For in- 
stallation of a vehicle receiver Warner would charge $15. A subscriber 
could lease his receiver from Warner at a charge, for rental and mainten- 
ance, of $12 a month for a vehicle receiver, and $7.50 a month for a pocket 
receiver. Maintenance would be $4.50 a month for a vehicle, and $2.50 a 
month for a pocket receiver. 

80. Other Matters Raised by Smith and Warner. Though, as will 
appear, nothing ultimately is made of the charges by Smith and Warner 
against each other, in this section they will be extensively discussed. 
Because the matter is settled at this point, it is not carried forward to 
the Conclusions. In view of the decision below, extended discussion of 
the charges against Warner might be considered unnecessary , but in the 
interest of completeness the Hearing Examiner has gone into them. 

81. Smith engaged'a private detective "for purposes of this case” 
(Tr. 658). He testified that the detective was to find out what Warner;s 
two-way rates were after Smith's counsel had inquired about them and 
Smith could find nothing "published in writing illustrating those rates" 
(Tr. 677). It was pointed out to Smith that Warner's tariff was on file 
with the Commission. Smith agreed that he was "looking for something 
else" (Tr. 685-6). Apparently the "something else" refers at least to 
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Smith's professed suspicion, as yet allegedly unallayed, that Warner is 
charging other than tariff rates, and implies also that there are unexplored 
possibilities of wrongdoing. But there is nothing from which it could be 
inferred that Warner has departed from his published schedule, and the 
Hearing Examiner rejects the insinuation and deplores the technique of 
the witness. It is|a fair inference that the ''something else" means that 
the detective's dirt digging was not confined to rate practices, in view of 
Smith's charges 


| 585] 
1115 


on Warner's violation of the Fair Labor Standards Act, discussed below. 
It does not seem, from the record, that he came up with anything more, 
and if Smith sought to convey the impression, as the Hearing Examiner 
thinks not unlikely, that there was more than meets the eye, he has not 
succeeded. The Hearing Examiner is sorry that an applicant feels it is 
necessary to hire a private detective to investigate his competitor, but 
there is no rule against it, and the Hearing Examiner concedes that his 
dislike for the practice may be regarded as finicky. On the record, how- 
ever, no discredit can be attached to Smith in this matter, though Warner 
advocates a black mark because of Smith's "inconsistent testimony." 
Smith's testimony may be distasteful, but it is not "inconsistent." 

82. Smith asserts that Warner made certain representations to the 
Commission, as follows: In 1949, as part of his original application for 
the first of the two-way channels he now operates, Warner submitted a letter 
in which he wrote that he felt the "service will be valuable to such persons 
who operate delivery service, ambulance service, doctors service, emerg- 
ency services and the like . . . The applicant also feels that such a serv- 
ice will be of aid in giving the citizens of Santa Ana, California additional 


protection in the event of war, flood, fire, and other emergencies through 


cooperation with the local police, Fire Department, State Police, and 
Disaster Squads."’ In a later letter he wrote that "There are several 
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ambulance services in this area that are extremely anxious to know 
approximately when they can obtain service." So far as he could remem- 
ber at the hearing, when he wrote "several" in 1949 he had in mind his 
own ambulance service and one other. At present Warner has only 1 am- 
bulance service and 3 physicians as subscribers. He has no arrangements 
for service with any Police or Fire Department. He has discussed rendi- 
tion of service in case of public emergency with Civil Defense authorities, 
but not with the State Highway Patrol or Police Department. | On the basis 
of these facts Smith accuses Warner of "puffing," among other reasons 
because he told the Commission of "several" ambulance services when 
there were only 2. Even if Warner's recollection in 1959 of the circum- 
stances of his 1949 statement was accurate, it would be giving too much 
weight to stylistic precision, and would degrade Warner for what may be 
only an imperfect knowledge of the niceties of the language, to accede to 
Smith's contention. Nor does it appear that Warner's announced intention 
in 1949 of cooperating with public authorities was not sincere. 
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83. Smith also declares that Warner failed to honor his representa- 


tion, in applying for his second (450 mc) channel, that he needed it to 
segregate message relay and direct dispatch service. In fact, Warner 

has not separated the two services. He testified that a new recor ding 
device has minimized the need for a separation. He also testified that 

he had tried to separate the 150 mc and 450 mc systems, but |was unable 
to persuade his direct dispatch users to relinquish their 150 mc equipment 
for 450 mc equipment, nor the message relay users to do it the other way 
round, but that he still intends to separate the services if possible. On 
the foregoing it can only be found that Warner made a statement of inten- 
tion which he has not yet been able to fulfill. 
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84. Two other imputations by Smith may also be disposed of. 

1) Smith contends that Warner exhibited "some carelessness" in report- 
ing in his 1957 Form L that he served 2 units in his own vehicles (which 
were used in the mobile operation), and failing to report that 6 units were 
used in his automobile repair business vehicles. 19/ A similar report was 
made in 1958. There is no reason to doubt Warner's explanation that he 
interpreted the Form to call for an enumeration only of those units used 
in the common carrier business itself, and not of units on which published 
tariff charges were paid as by any other subscriber; nor attribute any 
blame for this misconstruction, if misconstruction it was. 2) In the most 
recent annual report filed by Warner he attached a value of $35,000 to 


the licenses issued him by the Commission, and has included that value 


in his balance sheets, "notwithstanding | Smith says] that Warner is ex- 


pected to know the principle that a licensee secures no vested interest in 
any authorization granted by the Commission, and that he is presumed to 
have acknowledged his acceptance of that principle when he executed the 
original applications for those licenses." The Hearing Examiner fails to 
follow the logic of the argument that Warner repudiated the "no-vested- 
interest" rule because he put a dollar value on the licenses. Obviously, by 
possibly overenthusiastic accounting he could secure no indefeasible 
property interest ina license. But it is sheer nonsense to treat a license 
as if it were valuelessinfact; without Commission authorization Warner's 
facilities would have a bare-bones value, with it they are part of a going 
concern, There is no uniform system of accounts for mobile carriers, 
and in its absence a carrier should not be penalized for an entry which 
might not be sanctioned by an accounting code. 


19/ The form directs: "Indicate the number of mobile units served in 
vehicles or vessels used by licensee or any affiliate of licensee." 
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85. Following a review of his employment and payroll records by 
a Wage and Hour Division investigator, Warner was informed by that agency 
that he had violated the Fair Labor Standards Act by failing to pay premium 
overtime work for two employees. One of them is Wayne Davis, an employee 
for five years. The shortage to Davis was about $1,800, and to the second 
employee about $100. Warner chose to pay the shortages without contest. 
He explained that the violation had occurred inadvertently because Davis 
had received about one-third of his salary from the repair |business, which 
is not subject to the Fair Labor Standards Act, and the remainder from 
the mobile operation which is under the statute. Davis had) not initiated 
the inquiry, was tremendously surprised to learn that he had money coming, 
and still works for Warner. Smith admits that Warner's "tase is a single 
isolated transaction and cannot, by any standard, be deemed to reflect a 
callous disregard for the law," but contends that nevertheless he should 
be rated a demerit under the Commission's policy (1 RR 91:495). On this 
record the alleged infraction of the FLSA appears to have been inadvertent. 
Under certain circumstances violation of another statute, even though not 
accompanied by "willfulness,'' may go a long way to show that an applicant 
cannot be relied upon in his communication operation. The work of Smith's 
private detective would have been more to the point had he been able to un- 


cover some direct violation of Warner's duty to render mobile service. 


Moreover, as Warner indicates in his reply (Par. 17), there was no ad- 
ministrative (quasi-judicial) or judicial determination that Warner had 
violated the FLSA; he had merely been informed by the agency of a viola- 
tion, and he elected to discharge his asserted liability to his employees 
without litigation. Under the circumstances it cannot be held that this 
isolated deviation from the mandate of a collateral statute, |established, 
if at all, only to the extent that the "accusation" of the agency was not 


litigated, reflects adversely on Warner, 20/ 


20/ The Hearing Examiner recognizes that a formal finding of guilt by 
an administrative agency or court is not indispensable (1 RR 91:495, 499). 
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CONCLUSIONS 
1. Los Angeles and Santa Ana Allocation, It was stipulated that 


neither Crabb nor McKean can operate co-channel with Berg's old or new 
35.22 mc operation at San Diego. Any Los Angeles grant must be on 43.22 
mc, the only other available frequency. The two Santa Ana applicants could, 
without electrical complications, each use one of the frequencies to the ex- 
clusion of Los Angeles, but a decision which would result in the much 
smaller community of Santa Ana and Orange County having 2 radiopaging 
facilities, and the huge Los Angeles metropolitan complex being limited 
to its 1 existing channel, would manifestly not comport with the provisions 
of Section 307(b) of the Communications Act of 1934. That section directs 
a fair, efficient, and equitable distribution of facilities. Los Angeles is 
precluded from using both frequencies, though its size and commercial 
importance might under other circumstances have given it some claim to 
that disposition. Santa Ana - Orange County, in itself a large and rapidly 
growing community, changing from a rural to an urban economy, has an 
established need for a radiopaging service; at present it has no resident 
one-way station.| But, as already indicated, with Los Angeles for a neigh- 
bor it cannot monopolize the 2 remaining one-way channels. The 307(b) 
issue can only be resolved by concluding that 43.22 mc should be used by 
one of the Los Angeles applicants, and 35.22 mc by one of the Santa Ana 
applicants. 

2. Rule 21.505 Waiver. Both Crabb and McKean request a waiver 
of Rule 21.505, which limits their proposed stations to 11.2 watts of 
effective radiated power. A waiver of the rule would enable either of 
the proposed stations to operate with 239 (McKean) and 250 watts (Crabb) 
ERP. The record shows that there is a need and demand for a message 
paging service within the larger-power area. 

3. In order to cover the Los Angeles metropolitan area efficiently, 
power far in excess of the 11.2 watts ERP which would be permissible under 
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Rule 21.505 is necessary. Even in the center of Los Angeles, experience 
with the present paging service shows that the maximum available power 
is needed to penetrate the steel and concrete buildings where subscribers 
to the service often work; and to provide a signal to receivers under the 
steel roofs of automobiles traveling through ignition-interfering traffic. 
Moreover, customers work throughout the Los Angeles metropolitan area, 
so that a service limited to the 43 dbu contour of 11.2 watts ERP would be 


of very limited use. Mt. Wilson is the area's best transmitter site. The 


area to which service can be provided without any interference to an exist- 
ing service would be three times larger than an area covered witha 
facility limited by Section 21.505, and the population within|the area would 
be 1,793,995 (Crabb) or 1,326,722 (McKean) greater. Since| the proposed 
service will cover an area many times larger than the area proposed to 

be served by the Santa Ana applicants, and will draw customers principally 
from the Los Angeles metropolitan area which would not be served by 
them, a waiver will not adversely affect the proposed Santa Ana service. 

In the circumstances of this case, and consistent with the mandate of 
Section 307(b), waiver of the power limitation of Rule 21.505 would serve 
the public interest. 
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4. Comparison, Crabb and McKean. It is hoped the findings make 
clear that the numerous claims to superiority of the applicants can be 
bypassed. Attention can be centered on the overriding dispositive dif- 
ferences between the Crabb and McKean proposals which relegate their 
other contentions to insignificance. The Commission has held that the 
present issues permit a full inquiry whether the public interest would 
be served by concentrating all Los Angeles one-way facilities in Crabb’s 
hands. In the determination of this issue consideration must be given to 
the types of service planned by Crabb and McKean, to the rates each would 
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charge, and to the utilization of the channel possible under their respective 
proposals. Decision of the concentration-competition issue, while giving 
heed to the other related matters just mentioned, will resolve the Crabb- 
McKean controversy within narrowed but entirely adequate limits. 


5. The Supreme Court has ruled that regulated common carrier 
competition is not in itself universally desirable, but that it must. be 
justified by a public benefit. FCC v. RCA Communications, Inc., 346 U.S. 
86,97. 

6. The Hearing Examiner has a great deal of respect for Crabb's 
operation. It is arguable that the domestic public land mobile radio serv- 
ice will not emerge from its Pleistocene Age if competent pioneer operators 
like Crabb, whose sole business it is to furnish common carriage, are not 
encouraged reasonably to expand their operations. In this relatively new 
service the Commission has perforce authorized operation by grantees who 
would be unwilling or unable to hazard their capital unless they had other 
sources of income. As a result the DPLMRS is peopled by licensees 
whose main concern is often not radio communication. Certainly of the 
applicants in the case Crabb furnishes an exception to this pattern, as he 
is the only one who has no business other than mobile radio service. If it 
could be concluded that the public interest would be fostered by granting 
Crabb another paging channel, even if the action would run counter to what 
the Supreme Court has recognized is often a mere shibboleth, the Hearing 
Examiner would not hesitate to rule that way. But in the present case the 
decision must be against Crabb, despite his technical competence and 
exclusive devotion to radio communication, because it is clear that the 
public interest lies in authorizing a competing paging channel rather than 


in constituting Crabb a monopolist. FCC v. RCA Communications Inc., 


er: 
supra. 
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7. It is hard to deny that it would be easier to understand a plain- 
language repetitive me ssage of the kind Crabb would transmit than to 
decipher the number-code signal McKean would furnish, which is already 
available over Crabb's present system. While repetitive message service 


is very flexible in that any type of intelligence can be placed on the air, 


the repetitive number and code paging has inherent limitations, because 

of the difficulty of keeping track of the meanings of different codes; as a 
practical matter only a few codes can be used by a customer. There is 
therefore appeal to Crabb's argument that his service contemplates a 
more "efficient" utilization of the channel. But "efficiency" in this sense 
is not controlling here. Sacrifice of intelligibility to a degree is warranted 
by an obvious benefit the public will gain through the authorization of a 
competing service at lower rates than now available. By no means to be 
ignored is the fact that under McKean's proposed method of operation the 
capacity of the channel would be about 500 subscribers, while Crabb’s 
operation, with all its greater informational potential, would be limited 

to 300. Crabb can hardly be heard to say that number-code| service is 

not itself in the public interest, for it is the kind he himself now renders. 
The monopoly which would be created if Crabb were successful is of course 
not of the same magnitude as would be possible ina larger industry, but 

in percentage it would be as absolute as mathematics would|permit, since 
Crabb would dominate all the radiopaging channels in Los Angeles. The 
only brake on his ability to charge what the traffic would bear would be 
such regulation as might eventually be imposed. (Cf. Commercial Com- 
munications, Inc. v. Public Utilities Commission, 327 Pac. 2d 513, 521, 
app. dism. and cert. den., 359 U.S. 341.) Competition cannot always be 
created; there may be only one available channel, or the market may be 
small. But here a channel is at hand, and the market is huge. The con- 
sequence of turning down the opportunity to authorize competition to Crabb 
would be to fashion and perhaps perpetuate a monopolistic status subject 
only to inchoate rate regulation. It is not in the public interest to permit 
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Crabb to operate with practical freedom from restriction on the rates 
and service he can compel the public to pay and accept when immediate 
protective measures can easily be adopted. Nothing here said should be 
taken to mean that Crabb has abused his present power, or that he has 
not tried to furnish Los Angeles a meritorious paging service with rates 
and practices he thinks reasonable. It must not be overlooked, however, 
that as the possibility of allocating additional channels to a community 
diminishes or disappears, the self-restraint of the existing carrier may 
be weakened. Though the record is not sufficient to permit definitive 
conclusions to be drawn, it is at least suggestive that Berg's Long Beach 
station, with an unlimited service rate similar to the rate proposed by 
McKean, has more customers, in a smaller market, than Crabb. And it 
is of doubtful magnanimity for Crabb to point out that there is excess 
capacity on his present one-way channel, to which those who are satisified 
with number-code service can resort, when they would be compelled to 
take the service at Crabb's own competitition-free rates. 
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8. Crabb argues that there is no assurance McKean would continue 
his proposed $10 rate, especially as he would not break even under his 
own estimate of expenses until he had at least 363 units for a whole year. 
Crabb thinks this an unreasonably high user level in light of his inability 
to achieve it on his system. But Crabb omits noting that his present one - 
way rates are considerably higher than McKean's proposal, and were even 
higher until reduced on the eve of hearing. In comparative cases the Hear- 
ing Examiner tries not to be gullible about applicants’ claims. But there 
is nothing inherently unreasonable in McKean's rate proposal, and now to 
permit Crabb's forebodings to color one's attitude toward McKean's 
proposal would be to indulge an unsupported skepticism at the public 
expense. It would be unfair to deny the public the opportunity of obtain- 
ing service at cheaper rates merely to repel an imputation of credulity. 
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It is at least as realistic to assume that McKean would adhere to his rate 


proposal as that Crabb, if he had a monopoly of Los Angeles paging 


frequencies, would maintain his rates without change. 
9. It must therefore be held that the public interest, convenience, 
and necessity will be better served by authorizing McKean to operate a 
second radiopaging channel to compete with Crabb, than to concentrate 
the only 2 channels in the latter's hands. 
10. Comparison, Smith and Warner. Each of the applicants would 
serve substantially the same area and population, the difference in favor 
of Smith not being sufficient for a preference. Smith and Warner both 
have experience which would be valuable in the one-way service. Warner 
has had six years experience in the two-way common carrier business. 
Smith has a technical education and background, is familiar) with common 
carrier responsibility through his employment with the California Commis- 
sion, and has had five years of operating a telephone answering service. 
In view of Smith's technical background, the preference which can be 
accorded Warner for his common carrier operating experience, while 
appreciable, cannot be rated as substantial as it would have) been in the 
absence of Smith's record. 
11. Though there is not the fantastic divergence between Smith's 
and Warner's proposed rate structure the former claimed (see Par. 77, 
findings), the actual difference is significant. As Warner writes in his 
reply (Par. 12), Smith "will not charge for maintenance of receivers, 
and will provide unlimited service for his proposed rate of $10.00, whereas 
Warner specifies a charge for maintenance of receivers and a limit of 60 
signals for the basic charge of $10.00, and a charge of 15¢ each for each 
signal in excess of 60 per month." It is, of course, 
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impossible to predict how much more the public would pay under Warner's 
tariff than under Smith's, but even Warner apparently concedes that the 
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difference is material, for the charges (reply, Par. 12): "The differences 
in the proposals lead to the conclusion that Smith intends to subsidize the 
paging service with telephone answering funds and to utilize the attractive 
rate offerings of the paging service to bring new customers to his answer- 
ing service." No substantiation is or could now be offered for Warner's 
complaint that Smith's radiopaging business would not be self-supporting, 
but would in effect be a loss-leader service to attract telephone answering 
customers. The indisputable fact remains that Smith's service would be 
cheaper than Warner's. Moreover, this advantage would be accompanied 
by some advantage in system capacity. By Warner's own estimate his 
mixed code-message system, on a 30-second cycle, would be limited to 
150 subscribers, while Smith, using only codes on a 60-second cycle, 
would have a far larger capacity. A service planned to meet the basic 
needs of a larger number of persons must be preferred over a system 
planned to meet the more refined needs of a smaller number. 

12. As the concentration factor was controlling in the Crabb-McKean 
comparison, the factors mentioned in the immediately preceding paragraph 
are controlling in'the case of Smith and Warner. Other claims advanced 
by the last-named applicants, including the preference because of prior 
mobile radio experience accorded Warner, are of little or no significance 
when it is considered that Smith will be able to serve more persons than 
Warner and at lower rates. It would be imposing an undeserved penalty 
to make customers pay more for a service merely because they get it 
from an operator who now has more experience in common carrier opera- 
tion, when the alternative is less expensive service from a qualified 
source. Other points of alleged superiority are similarly immaterial, as 
such indication as they furnish is conjectural in comparison with the 
positive benefit the public would derive from lower rates. Thus, for 
example, it is interesting though superfluous to speculate on differences 


in the quantity or quality of management-ownership integration alleged 


by the parties. Nor is it necessary to discuss the fact that a grant to 
Warner would leave him the only operator (and with two-way channels 
and a one-way channel) in Santa Ana. 
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13. On the basis of the foregoing, it is concluded that tthe public 
interest, convenience, and necessity will be better served by a grant of 
Smith's application than by a grant of Warner's. 

14. Accordingly, IT IS ORDERED, This 19th day of August, 1959, 
that unless an appeal from this Initial Decision is taken by a party or the 
Commission reviews the Initial Decision on its own motion in accordance 
with the provisions of Section 1.153 of the Rules: 

1) Section 21.505 of the Rules is waived on behalf of the Los 
Angeles applicant; 

2) The application of Farrell McKean, d/b as Business and 
Professional Telephone Exchanges, for a one-way signaling ‘station in 
the Domestic Public Land Mobile Radio Service, to operate on 43.22 mc 
with 239 watts ERP, at Los Angeles, California, is GRANTED; the applica- 
tion of George W. Smith for a similar station to operate on 35.22 mc at 
Santa Ana, California, is GRANTED; and the applications of Robert C. 
Crabb and Benjamin H. Warner, Jr., are DENIED. 


/s/ Herbert Sharfman 
Hearing Examiner 
Federal Communications Commission 


[ SEAL] 


Released: August 20, 1959 

and effective 50 days thereafter, 

subject to the provisions of the 

Rule cited in the ordering clause [Stamp: Signed by above 

above. Mailed by Aug. 20, 
1959, Mail & Files] 
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[Received Sept. 21, 1959, 
Office of the Secretary - F.C.C.] 


EXCEPTIONS TO INITIAL DECISION 


* * * 
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6. To paragraph 64 for failure to find that McKean's proposed 
$10 per month rate for unlimited service has been tailored to a special 
rate he gives in his telephone answering service to his physician 
subscribers. (Tr. 382, 383) 

7. To paragraph 64 for failure to find that the operation of a 
paging service by|McKean would enhance the saleability of his telephone 
answering service, particularly to his physician subscribers (Tr. 455-456, 
465, 469-470) 

8. For failure to find that McKean would not pursue the common 
carrier business without the support of his telephone answering business. 


(Tr. 424) 
* 
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*DECISION 
By the Commission: Commissioner Craven voting to remand proceeding 
to Examiner; Commissioner Cross concurring in part and dissenting 
in part and issuing a statement; Commissioner King not participating. 
1. This proceeding involves four applicants for two available one-way 


¥ Through inadvertence, appellant's and intervenor's briefs refer to 

different sets of the Initial Decision and Decision (which appear in the 
record in four different places) in the proceedings before the Commission. 
After Appellee's brief was printed and filed, it was discovered that 
appellee had used the page numbers of the initial and final decisions which 
appear earliest in the docket, while intervenor (and appellant, in part of 
its brief) used decisions in other parts of the docket. 

"To avoid confusion, the initial decision and the final decision have 
been printed in this Joint Appendix with both sets of Buber Figures 

(footnote continued to next page) 
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signaling station frequencies in the Southern California area, Examiner 
Herbert Sharfman (under Section 307(b) of the Communications Act of 
1934, as amended) granted one frequency to Los Angeles and the other to 
Santa Ana, California. Issues 3, 4, 6,7, 8 and 10 as designated by the 
Commission were thus disposed of and the proceeding became two 
comparative proceedings within (not between) Los Angeles and Santa 
Ana. No exception was taken to this procedure and we specifically affirm 
this distribution. 
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2. Such distribution being affirmed, the only questions left for 
consideration are an issue to determine on a comparative basis, the 
nature and extent of the service proposed by each of the applicants, including 
rates, charges, practices, classifications, regulations, personnel and 
facilities pertaining thereto; an area and population issue; an issue as to 
the need by one Los Angeles applicant for a second one-way| signaling 
frequency; and of course an ultimate issue as to which applications should 
be granted. 
3. The Examiner's findings of fact, to the extent that he made 
findings, are not in essential dispute and they are adopted with the 
modifications noted herein and in the appendix hereto, such appendix also 
containing the Commission's rulings on the exceptions filed. 
4. Before addressing ourselves to the separate comparative pro- 
ceedings, it would be expedient to first set forth a brief summary of the 
type of radio service here involved. In all cases in the one-way service, 
subscribers to such service use a radio receiver carried about the person 


or mounted in a vehicle, the current demand for vehicle receivers being 


* (footnote con'td. from preceeding page) 
not enclosed in brackets are those used by appellant's and intervenor's 
brief. Those enclosed in brackets, viz. [123] are to references to the 
initial decision and decision appear in appellee's brief: Both sets of 
numbers, of course, refer to identical parts of the record." 
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very small. When the paging operator has a call for a subscriber, a 
verbal communication, that may be either a code message or an actual 
message, is transmitted, which may be heard on the system's receivers. 
In either case the message is preceded by the subscribers call number 
such as "411", In the case of code messages the call number will be 
followed by a letter, having a prearranged meaning. In ‘the case of actual 
messages the call number will be followed by the message itself. It is 
axiomatic, as indeed the record fully shows, that actual message service 
takes substantially longer per subscriber than code message service. 

5. We first consider the comparative proceeding for a Santa Ana 
frequency between applicants George W. Smith and Benjamin H. Warner, 
Jr. Concluding that Smith, a non-licensee, would: be able to serve more 
persons than Warner, licensee of two two-way stations in Los Angeles 
as well as a Special Industrial Radio Service station there, and at lower 
rates, the Examiner granted the Smith application for Santa Ana. He 


concluded Smith's service would be cheaper than Warner's and this 


advantage would be accompanied by some advantage in system capacity 
and that other claims advanced by Warner are of little or no significance. 
Smith has taken no exceptions to the Initial Decision and Warner's basic 
exception is that the Examiner gave comparative considerations to the 
proposals in only one area, that of proposed rates, rather than all 
specified in the order of designation. 

6. Warner's allegation that the Examiner considered only proposed 
rates is erroneous. As pointed out in the preceding 


[665] 

1132 
paragraph, the Examiner also found that Smith was to be preferred because 
of his system capacity. This conclusion was based on the fact that Smith 
will offer only a code message service whereas Warner, offering both code - 
and actual message service, decreases the number of persons he will 
be able to serve. Warner misinterprets the Examiner's conclusion that 
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"A service planned to meet the basic needs of a larger number of 
persons must be preferred over a system planned to meet the more 
refined needs of a smaller number." Warner asserts this conclusion is 
inconsistent with the further conclusion ofthe Examiner that Smith is 
to be preferred because his system capacity would be greater;! it being 
argued that code message service is a refinement of both code and actual 
message service. We cannot accept the strained interpretation of the 
Examiner's conclusion which Warner urges and which would be complet ely 
inconsistent with the rationale of the Initial Decision. Thus Warner's 
argument in this respect must fail for we agree with the Examiner's 
basic judgment that Smith should be preferred because his proposal 
will offer a greater number of subscribers an opportunity to| avail 
themselves of the service. In Santa Ana, where there is room for only 
one such one-way radio service, the needs of the greatest number of 
potential subscribers becomes controlling. Indeed, this question of 
proper utilization of these limited channels is of the greatest import. 
Warner's system would be limited to 150 subscribers, while Smith, using 
only codes, would have a greatly larger capacity. We must therefore 
affirm the Examiner's conclusion and award a substantial preference 
to Warner on the most important fact that he will be able to serve many 
more subscribers. 

7. During the hearing a question was raised as to the availability 
of Smith's proposed transmitter site. Smith's base station transmitting 
equipment will be in El Modeno, California. His proposed transmitter 
location is on county property, for which he as yet has no agreement 
with the County Board of Supervisors, the controlling body. But he has 
the oral, informal approval for future occupancy of the Chairman of the 
Board and one other of its five members. A zoning variance |will also 
be necessary. 


1 It should be noted that by recognizing that Smith was given a prefer- 


ence because of his system capacity, Warner has negated his own theory 
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that the Examiner only compared the applicants on the basis of proposed 
rates. 
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As the Examiner found, there is no indication here that Smith's 
proposed site will in fact be unavailable when possession is needed. 
Accordingly, although Warner has a site definite, we cannot grant a 
preference here on the basis that the indefinite availability of Smith's 
site must be considered to adversely reflect upon his ability to carry 
out his proposal. 

8. The Examiner granted a primary preference to Smith on the 
basis of proposed rates. The Commission agrees that proposed rates 
should be taken into consideration in evaluating the applications, but 
as indicated in paragraph 6, supra, this consideration is of less import 
than the fundamental question of proper use of available channels. Smith 
will not charge for maintenance of receivers, and will provide unlimited 
service for his proposed rate of $10.00, whereas Warner specifies a 
charge of from $2.50 to $4.50 a month for maintenance of receivers 
and a limit of 60 signals for the basic charge of $10.00, and a charge 
of 15¢ each for each signal in excess of 60 per month. Warner takes 
exception to the significance accorded this difference, but Warner, him- 
self, concedes some materiality to the difference for he asserts ''The 
differences in the proposals lead to the conclusion that Smith intends 
to subsidize the paging service with telephone answering funds and to 
utilize the attractive rate offerings of the paging service to bring new 
customers to his answering service" (Warner reply to proposed find- 
ings, par. 12). 

9. Warner excepts to the Initial Decision, alleging the Examiner 
did not consider all relative factors and ignored material differences 


between the applicants in contravention of the mandate in Johnston 
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Broadcasting Company v. FCC (C.A.-D.C., 1949) 85 U.S. App. D.C. 40, 
175 F. 2d 351, 4 RR 2138. We here have considered transmitter site 
availability, rates for subscribing and maintenance, and system capacity 
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and utilization. Additionally the Examiner considered background and 
experience and service areas and populations. Not only are the differences 
between the applicants in other areas de minimis, but the factors them- 
selves are immaterial in the light of the significant differences already 
discussed. Accordingly we do not here linger on Warner's contended 
advantages, Scripps Howard Radio v. FCC (C.A.-D.C., 1951) 89 U.S. 

App. D.C. 13, 189 F. 2d 677, 7 RR 2001, and we affirm the Examiner's 
decision with regard to the Santa Ana aspect of this proceeding. 

10. Next we turn our consideration to the comparative proceeding 
for a Los Angeles frequency between applicants Robert C. Crabb and 
Farrell McKean, d/b as Business and Professional Telephone Exchanges. 
McKean has taken no exception to the Initial Decision and Crabb's basic 
assertion with regard to the findings is that the Examiner failed to make 
detailed findings on a number of comparative factors. At the outset it 
should be noted that the Examiner did, in fact, make findings on all 
the factors, and thereafter concluded that they were not of comparative 
significance. To this also, Crabb takes exception, but we must agree 
with the Examiner that those factors upon which he based his ultimate 


conclusion were all 
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that were required. Furthermore, Crabb's counsel, at oral argument, 


abandoned his argument and waived consideration on the other factors 
by stating that Crabb was "willing to rest the case on the three elements 
of consideration which . . . [the Examiner] thought were important 

(Tr. 839)". We further note that McKean, commenting on these factors, 
stated that he is "of the view that such comparison [as requested by 
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Crabb] is unnecessary" (McKean's briefing reply to exceptions, par. 
. 21). Thus we limit our consideration to those factors, i.e. type of 
service, the rates, and the frequency, on which the Examiner relied 
to determine which of the Los Angeles applicants would better serve 
the public interest , convenience, and necessity. 
11. .The fundamental question presented here, as in the Santa Ana 
facet of this proceeding, is which type of service is to be preferred. 
Actual message service only is proposed by Crabb and code message 


service only is proposed by McKean. Such a question cannot be 


considered in a vacuum. The salient fact here is that there is already 
existing in Los Angeles another one-way service which is limited to 
code messages only. Although code message only service will serve 
more subscribers, to limit the only two available frequencies in a 
metropolis such as Los Angeles to this single type of service, and 
completely disregard the adequately demonstrated need for actual 
message service, would not be consonant with the public interest. 
Therefore in this proceeding the service to be offered by Crabb must 
be preferred. | This conclusion is completely consistent with our 
determination of the Santa Ana phase of this proceeding. In that city 
there was only one channel available so service to the greatest number 
of persons was the essential factor. In Los Angeles, however, the public 
interest demands that all segments be given a service, since enough 
channels are available. 

12. Turning next to the question of rates, Crabb proposes a 
monthly charge of $17.50 for rental, maintenance, and service of 1 
pocket receiver with a maximum of 60 calls before extra charges are 
incurred. McKean's charge would be $10 for the same except that he 
proposes no maximum number of calls. Other differences between 
them are insignificant. Obviously McKean's rate’ will have to be 
preferred, but we cannot conclude from the evidence that Crabb's charges 
are not warranted or excessive, merely that they suffer when compared 


[668] 
1135 
to those of McKean. Just as in the Santa Ana phase of this proceeding, 
rates must be considered of less importance when weighed against the 
decisive factor of offering the type of service most necessary to the 
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public. 
13. From the foregoing, a grant to Crabb would be indicated. 
There is, however, yet another factor to be considered, the one the 
Examiner found controlling. Crabb is already an existing one-way 
operator in Los Angeles and provides the code service which was re- 
ferred to in the preceeding paragraph. Accordingly the Commission 
had designated a concentration-competition issue in this proceeding. 
In view of this issue, the Examiner concluded that the public interest 


would best be served by authorizing a competing paging channel rather 
than in constituting Crabb a "monopolist", relying on FCC v. RCA 
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Communications, Inc., 346 U.S. 86, 73 Sup. C. 998, 97 L Ed 1470 (1953). 
On this point, the Commission disagrees with the Examiner. Crabb 
asserts that had the Examiner considered more factors than rates and 
type of service, he too would not have found competition necessary here. 
We cannot agree with Crabb either. Although competition is desirable, 
it is not to be achieved at the expense of precluding commencement of 
a new type of service for which a need has been shown in the City of 
Los Angeles. Thus, the decisive factor of offering a needed new type 
of service more than offsets the comparative preference granted to 
McKean for a more favorable rate structure and the creation of com- 
petition. 

ACCORDINGLY, IT IS ORDERED, This 27th day of July, 1960, 

that the applications of Robert C. Crabb and George W. Smith for con- 
struction permits for one-way signaling frequencies in the Domestic 
Public Land Mobile Radio Service at Los Angeles and Santa |Ana, Calif- 
ornia, respectively, ARE GRANTED; and 
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IT IS FURTHER ORDERED, That the applications of Farrell 
McKean, d/b as Business and Professional Telephone Exchanges and 
Benjamin H. Warner for construction permits for new one-way Signaling 
stations in the Domestic Public Land Mobile Radio Service at Los 
Angeles and Santa Ana, California, respectively ARE DENIED. 


FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Ben F. Waple 
[SEAL] Acting Secretary 


Released: August 1, 1960 
*See attached statement of Commissioner Cross. 
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APPENDIX 
Rulings on the exceptions to the Initial Decision 
Exceptions of Robert C. Crabb 

Exception No. Ruling 
1-4,9, 14-16 Denied as immaterial. 
5, 20 Denied, in view of the qualification in Conclusion 7. 


6-8, 10-13, 17-19, 
21-25 Granted. 


Exceptions of Benjamin H. Warner, Jr. 
Denied to the extent that it requested that Smith 
be disqualified, but granted to the extent that a 
comparison is made. 


Denied as not germane to the finding. 

Granted because they are not findings but merely 
recitations of arguments. 

Denied. Not supported by any citation. 

Granted. 
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Exception No. Ruling 
Exceptions of Benjamin H. Warner, Jr., (cont'd.) 
Denied. The finding requested was made by the 
Examiner. 
Denied as not supported by the record. 
Denied, 47 CFR 1.154 not complied with in 
particularity. 

10, 13-15 Denied as such conclusion is supported. 

12 Denied as immaterial. 


Exception of the Common Carrier Bureau 


Granted. 
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STATEMENT OF COMMISSIONER CROSS 
CONCURRING IN PART AND DISSENTING IN PART 


I concur with the action of the majority in affirming the Examiner's 
grant of the application of George W. Smith in preference to that of 
Benjamin H. Warner, Jr., for the city of Santa Ana. However, I dissent 
from the action of the majority in overruling the Examiner insofar as 
the Los Angeles applicants are concerned. I would grant the application 
of McKean in preference to that of Crabb. 

In addition to his three authorizations for two-way radio stations, 
Crabb now is the licensee of the only one-way signalling station in 
Los Angeles. Only one new frequency is now available for assignment 
to that city. In my view, it would not be in the public interest to assign 
this frequency to Crabb when another qualified applicant is ready, willing 
and able to provide service at less cost to the public. 


The element of competition, while not the sole eevee in choosing 


among applicants for common carrier facilities, is nevertheless an import- 


ant factor which must not be ignored nor treated lightly. When carriers 


compete for public acceptance, the usual trend is toward better service 
at lower rates. 

My belief that McKean should be preferred over Crabb is buttressed 
by the fact that McKean proposes substantially lower rates. McKean 
would charge $10 per month per receiver for unlimited service. On the 
other hand, Crabb would charge $17.50 a month for one unit , $30.00 
a month for two units, and $15.00 a month for each additional unit 
(entitling a subscriber only to sixty calls a month per unit , with 
additional charges thereafter). 

Another reason for preferring McKean is that under his proposed 


number-code operation, the new channel could serve approximately 500 


subscribers, whereas Crabb's plain language message operation would 
be limited to 300 customers. 

In sum, I agree with the Examiner's finding that "The consequence 
of turning down the opportunity to authorize competition to Crabb would 
be to fashion and perhaps perpetuate a monopolistic status subject only 
to inchoate rate regulation." 
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[Tr. 22] [Tr. 187] 
EXCERPTS FROM TRANSCRIPTS OF PROCEEDINGS 
The above-entitled matters came on for hearing, pursuant to 
notice, in Room 7520, New Post Office Building, Washington, D. C., 
before HERBERT SHARFMAN, Hearing Examiner (The Presiding 


Officer) at 10:00 o'clock a.m. 
* * 


[Tr. 46] 
(THE DOCUMENTS REFERRED TO WERE MARKED CRABB 
EXHIBITS NOS. 1 to 12, INCLUSIVE FOR IDENTIFICATION.) 
The Presiding Officer: Is there any objection to the receipt of 
these various documents, including the written testimony of Mr. Crabb? 
Mr. Bader: Objection. 
The Presiding Officer: To what, Mr. Bader? 


Mr. Bader: Iam afraid there is going to be quite a bit of objection. 
* * * * * 


[Tr. 187] 
ROBERT S. CRABB 
resumed the stand as a witness, and having been previously duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION (Continued) 
By Mr. Blooston: 


Q. Please turn to page 8 of your written testimony. Second sentence 
following the tabulation in the middle of the page. It reads as follows: 
"It is my belief, however, that the markedly greater anaes in 
the number of units in service since December 31 , 1957, indicates that 
the service is now established and that it may be expected to grow more 
rapidly in the future." 
Directing your attention to this statement and to Exhibit No. 5 of 
your testimony, will you please give us the basis for this statement ? 
A. Well, although February is only a little over two months ago, we have 


66 
[Tr. 187] 


over 275 units|in service and the pace has been pretty constant since 
these last figures indicated. We have learned how to sell this service 
to a degree that we didn't know before, based on the number of sales 


we get from 


[Tr. 188] 


contacts or interviews that we hold. 
* * * 


[Tr. 352] 
FARRELL A. McKEAN 
was called as a witness and, having been first duly sworn, was examined 


and testified as follows: 
* * * 


[Tr. 353] 


DIRECT EXAMINATION 
* * * 


[Tr. 365] 
[By Mr. Bader:] 

Q. Now, there is a small bit of rebuttal testimony which we will 
now approach: 

First, as to Mr. Crabb's testimony regarding the need for message 
service, Mr. McKean, are you familiar with the radio paging systems 
in areas of the United States other than Los Angeles? A. Other than 
Los Angeles ? 

Q. Yes. A. Yes. 

Q. Would you name those points? A. I was familiar with the old 
Amsden setup, the Cleveland, Chicago, and in Washington, Mr. Smith's 
establishment. 

The Presiding Officer: Pittsburgh? 

A. Yes, sir, Pittsburgh, Pennsylvania; San Francisco; and, of 
course, my Phoenix, Arizona, operation. 


[Tr. 415] 
By Mr. Bader: 

Q. Have you inspected any of the actual physical plants at any 

of these locations? A. Yes. 


[Tr. 366] 
Well, I inspected Amsden very carefully; it probably would not be 
considered an up-to-date station today because it was the [first one in 
existence. 
I inspected the Ford-Rogers station in Chicago; Corbin's in San 
Francisco. 
Q. Are you a member of the National Mobile Radio Service? 
A. Iam. 
Q. Do you attend conventions of that organization? |A. Yes, at 
times. 
Q. Have you had occasion at such conventions to discuss with 
other radio systems, their systems? A. Yes, both there and at the 
A.T.E. conventions. 
Q. What is the A.T.E., for the record? A. Associated Telephone 
Exchanges. 
Q. Do you know of any one-way radio paging systems in the United 
States which provide purely message service? A. No, I don't. 
The Presiding Officer: Do you know of any system that provides 
message service on one channel and no message service or coded service, 
or the like, on another channel ? 


The Witness: No, sir, I don't. 
* * * 


[Tr. 399] 
CROSS EXAMINATION 


* * * 


[Tr. 415] 


By Mr. Courtney: 
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[Tr. 415] 


Q. Do you think miscellaneous common carrier business has a 


future for you? A. Yes, very definitely. 
* * * 


[Tr. 588] 


REDIRECT EXAMINATION 
* * * 


[Tr. 591] 
[By Mr. Bader:] 

Q. You were asked whether you have visited other mobile radio 
services in the past, and you testified that you had visited one in San 
Francisco. Now, have there been any others? A, Well, I inadvertently 
skipped the one in Washington which I visited. 

Q. When did you visit it? A. I believe last Friday. 

Q. Do you know of any radio paging systems in the United States 
which offer unlimited calls? 

Mr. Vogel: I believe that is Amsden's policy. I don't know for a 
certainty that that is so, but that is my understanding. Long Beach 


offers unlimited calls. 
* * 


[Tr. 594] 


By Mr. Bader: 
Q. You were asked whether you would pursue your miscellaneous 


common carrier service without your telephone answering service. Do 
you plan to dispose of your telephone answering business? A. I do 
not. 
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STATEMENT OF QUESTIONS PRESENTED* 


1. Whether the Federal Communications Commission erred in 
finding that there was no substantial evidence that the rates proposed 
by intervenor Robert C. Crabb for a one-way signalling service (which 
were 75% higher for limited service than those proposed by appellant 
for unlimited service) were "excessive" or "not warranted." 


2. Whether the Commission erred in preferring the Crabb pro- 
posal, which would extend his monopoly of one-way signalling service 
in the Los Angeles area, and in failing to apply the Commission's 
established policy that competition among common carrier services 
should be fostered where "reasonably feasible"' and where the evidence 
establishes that competition would result in substantially lower rates, 
more service and other benefits to the public. 


3. Whether the Commission erred in concluding that Intervenor 
Crabb's proposed message service would better serve the public 
interest than appellant's code service because of a ''demonstrated need" 
for the former, without any consideration on a comparative basis of 
the greater need demonstrated in the record for additional code service 
at reasonable rates. 


*Appellant, appellee and intervenor have been unable to agree as to the 
questions presented in this appeal. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 15,969 


FARRELL McKEAN, D B AS 
BUSINESS AND PROFESSIONAL 
TELEPHONE EXCHANGES, 


Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee , 


ROBERT C. CRABB, 


Intervenor. 


Appeal from Decision and Order of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal pursuant to Section 402 (b) (1) and (6) of the 
Communications Act of 1934, as amended, 66 Stat. 718, 719, 47 U. S. C. 
§402(b) (1) and (6), from a decision and order of the Federal Communi- 
cations Commission dated August 1, 1960, granting the application of 
intervenor and denying the mutually exclusive application of appellant 
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for a construction permit for a new one-way signalling station at Los 
Angeles, California. 


STATEMENT OF THE CASE 


Appellant, Robert C. Crabb, George W. Smith and Benjamin H. 
Warner, Jr., eachiapplied to the Federal Communications Commission 
for construction permits for new one-way signalling stations in the 
Domestic Public Land Mobile Radio Service. Appellant and Crabb 
applied for the frequency 43.22 mc at Los Angeles, California. Smith 
and Warner applied for the frequency 35.22 mc at Santa Ana, California. 
Only one of the frequencies, 43.22 mc, was available for assignment to 
Los Angeles, but both 35.22 mc and 43.22 mc were available for assign- 
ment to Santa Ana. [R. 1-5; 64-67] 


The four applications were designated for hearing by order of 
appellee dated October 15, 1958 on issues calling for a determination 
under Section 307 (b) of the Communications Act of 1934, as amended, as 
to the respective needs of the two communities [Los Angeles and Santa 


Ana] for the services proposed; for a comparative determination as to the 


nature and extent of the service, rates, facilities, practices , personnel 

and the like proposed by each of the applicants; for a determination of 

the need of intervenor for a second one-way signalling station at Los 
Angeles; and for a determination as to which of the applications should 

be granted. Certain other matters as to the size and extent of the respective 
areas and populations to be served were also placed in issue; they have 

no bearing on this appeal, as the geographical coverage of the stations 
proposed by appellant and intervenor was practically identical. [R. 64-67] 


After the issuance of the original hearing order and in disposing 
of a motion to enlarge issues filed by appellant, the Commission on 
February 11, 1959 released a further order stating that the issues as 
originally framed were intended to permit the parties to "bring out 
facts which will show whether it is more beneficial to the public interest 
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to concentrate the service in Crabb rather than to Spread it out among the 
other applicants.” [R. 102-104] Thus, a specific concentration-monopoly 
issue was framed as to Crabb, the operator of the only one-way signalling 
service in Los Angeles. 


1. Nature of the Services 


Basically , appellant's proposal to the Commission was for a low-cost, 
unlimited call service to meet a need which intervenor was not meeting. 
[R. 253] Intervenor's one-way signalling station provided only 60 calls per 
month, and the charge for such service was $17.50 per month plus tax, 
whereas appellant proposed an unlimited number of calls for only $10.00 
per month plus tax. [R. 183,258] 


Appellant testified at length as to the need for unlimited call 
service. In support of his contention that there is an urgent need for an 
unlimited-call, low-rate,one-way signalling service in the metropolitan 
Los Angeles area, appellant showed that the present paging service is 
over priced, and as proof of this contention he cited the number of units 
in service on the Los Angeles station in comparison to the number served 
by a station in the much smaller Long Beach area. In Long Beach the rates 
are $10 per month plus tax for unlimited service. The Long Beach station 


which is owned by Lyman G. Berg, has approximately 300 units in service, 


but the population it serves is only a small fraction as great as the popula- 
tion served by the Los Angeles station. The Los Angeles station, on the 

other hand, serves fewer units, but it has available a gigantic metropolitan 
area from which to select customers. [R. 253-256] 


On this crucial factor, the record shows as follows: The following 
is a comparison of the numbers of subscribers, numbers of units, revenues 
and expenses of the systems of intervenor and Lyman G. Berg: 
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Year | Crabb [Los Angeles] Berg [Long Beach] 


1956 
Subscribers 87 227 
Units 133 290 
Revenue $27165 $35389 
Expenses $27162 $21204 


Subscribers 89 220 
Units 144 295 
Revenue | $31773 $35282 
Expenses $29278 $21728 


Subscribers 117 230 
Units 205 287 
Revenue $33495 $31812 
Expenses $30641 $21437 


[FCC Forms L; official notice taken] 


In order to confirm his determination that a need existed for low- 
cost, unlimited call service, appellant conducted an extensive public 
survey. One thousand inquiries were sent to prospective subscribers, and 
they were told the price and the nature of the service to be provided. 

One hundred eighty-one favorable responses were received, and the 
respondents indicated interest in subscribing for 309 units - more than 
intervenor has ever had on the existing station. [R. 258] 


Appellant also showed in the hearing that his service would be 
more convenient tothe public because it would be possible to initiate 
paging calls through ten offices located throughout Los Angeles and its 
suburbs, whereas intervenor has only a single office at which paging 
requests may be initiated. [R. 372-375] 


The significance of these branch offices in appellant's proposed 
operation, and in consideration of public convenience, was discussed at 
length. The record shows that appellant will have ten offices in the Los 
Angeles metropolitan area that will take paging calls at a minimum cost 
to the party calling of one telephone message unit. These calls will be 
relayed to appellant's paging dispatcher by the means of tie lines at no 
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additional cost to the subscriber. The savings in land line telephone 
charges is a distinct feature of appellant's proposal not available to 


intervenor's subscribers. [R. 246] 


The land line telephone toll system in Los Angeles was described 
by appellant. Taking the central or downtown area of the City of Los 
Angeles as a basic area, land line telephone tolls to other parts of the 
proposed service area are computed on a zone basis. In some cases 
calls are toll free because the subscriber has a foreign exchange line - 
a more costly service for which the subscriber may call toll free to 
outlying areas. There is no unlimited telephone rate for businesses in 
Los Angeles. A person calling from Santa Monica to Los Angeles, for 
example, pays a toll; there is a toll for calls from Sierra Madre, 
Alhambra, Beverly Hills, and Pasadena, to name a few, to Los Angeles. 
The toll would be saved by use of appellant's service. [R. 872-375] 


As to intervenor's assertion of need for a second channel to pro- 
vide message service (as distinguished from code service) | appellant 
showed that: 


(1) With only two channels in all of Los Angeles there are not 
sufficient paging frequencies available to give adequate and efficient 
service to a vast number of people who may desire this service. 


(2) The shortest possible message would be about three seconds, 
for example, ''104 call Hollywood 0-5111". With a sixty-second tape it 
might be possible to have twenty messages on this tape. Assuming 300 
subscribers to a message service, and if 19% of these requested paging 
at any one time, this would mean thirty messages and only twenty could 
be accommodated. If it were the routine to keep every page on for half 
an hour, the extra ten paging requests would have to wait half an hour 
before the paging started. This would be especially critical with such 
subscribers as doctors who may be examining a patient in a hospital, 
and with other persons engaged in public health and safety endeavors. 
The maximum number of subscribers that could be handled is 100. 
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(3) Two-way mobile radio service is available to meet much of the 
demand for message service. [R. 253] 


The only type of service that can now be offered to the public in a 
very large area as Los Angeles, under the present conditions, in 
appellant's view, is a modified code number system as now used in 
Los Angeles and in Long Beach. 


Intervenor asserted that he is unable to offer both code number 
and message services on a single channel. He proposed to operate only 
message services on the second channel for which he had applied. Inter- 
venot espoused the view that mixing codes and messages would confuse 
the rhythm and order of the first, or code number, channel, but the 
record shows that such combination of codes and messages is widely 
used in the industry. [R. 142-146] 


The record shows that intervenor's proposal is a highly inefficient 
one. The capacity of a one-way message service would be between 100 
and 350 subscribers, depending on the length of messages. Only 100 
could be handled if 5 second messages were provided on a 60-second 
cycle. [R. 253] On the other hand, some 500 to 600 subscribers could 
be accommodated on a code number system, as evidenced by the fact 
that a carrier in New York has in excess of 560 subscribers on its 
code number system. [R. 272] 


In contrast to appellant's showing of public demand for unlimited 
call, low-rate service, intervenor surveyed only 105 potential subscribers 
to his present one-way system as to their interest in pure message paging. 
Twenty-five indicated an interest in message service, and 73 indicated 
no interest. [R. 188-189] 


2. Rates 


Intervenor proposed to offer service for $17.50 per month for 60 
messages and 15 cents per call for each call in excess of 60. Intervenor 
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was allowed to testify over objection that he will attempt to reduce his 
rates, if feasible, but there remain indications that any reduction is 
unlikely. Intervenor's overall system lost money in 1958 and his present 
one-way system netted only $3 in 1956, $2250 in 1957, and|$2800 in 1958. 
[FCC Forms L; official notice taken] In addition, intervenor had once 
before proposed to the Commission a monthly rate of $8.50 for 60 calls 
plus $13.50 rental and $3.50 maintenance in his original rate structure 
for one-way signalling service. He never charged this rate; in fact 

his rate turned out to be $17.50. Telanserphone, Inc., 8 Pike & Fischer 
RR 1126 (a). 


The rate proposed by appellant was substantially lower than 
intervenor's. Appellant would provide service for $10.00 per month 
per unit. An unlimited number of calls would be allowed. A receiver 
would be supplied by appellant to the subscriber, and appellant would 
service the receivers, at his own cost. Initially, batteries|would be 
supplied for receivers by appellant and replacements would be provided 
by subscribers. [R. 250-259] 


3. Intervenor's Monopoly 


The record shows that intervenor has the only one-way signalling 
station in Los Angeles, and that there are no additional frequencies 
available there for such stations, except the frequency in igsue in the 
instant proceeding. [Tr. of Hrg. 1-21; Record item 19] Intervenor 
also has three stations offering two way service in Los Angeles. 


No other one-way stations in nearby cities serve any appreciable 
portion of Los Angeles, and as a practical matter, no such Station offers 


any degree of competition to intervenor. [R. 102-104] 


4. The Proceeding Before the Commission 


Hearing Examiner Herbert Sharfman conducted hearings during 
the period April 15 to May 19, 1959, and on August 20, 1959], he issued 
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an Initial Decision to grant appellant's application for 43.22 mc at Los 
Angeles, and Smith's application for 35.22 mc at Santa Ana, and to deny 
the Crabb and Warner applications. [R. 1087-1123] 


The Examiner concluded that the frequency 43.22 mc should be 
assigned to Los Angeles, and the frequency 35.22 mc should be assigned 
to Santa Ana. This conclusion disposed of the Section 307(b) issue, 
and no party has subsequently challenged that determination. [R. 1118] 


In deciding between the Los Angeles applicants, the Hearing 
Examiner concluded that the following factors controlled: the types of 
service, the rates, the efficiency of channel utilization and the concentration- 
monopoly issue. As to all of these factors, the Hearing Examiner 
decided in favor of appellant. And he concluded that the concentration- 
monopoly issue was ultimately the controlling factor, for intervenor had 
the only one-way signalling facility in Los Angeles and stood to gain 
control of all such facilities if his application were granted. The 
pertinent portions of the Hearing Examiner's Initial Decision are set 
forth in Appendix A. [R. 1119-1123] 


Intervenor, Warner and the Commission's Common Carrier 
Bureau filed exceptions to the Initial Decision. Intervenor urged 
reversal of the Initial Decision as to the Los Angeles aspect of the 
hearing. The Common Carrier Bureau and Warner urged reversal only 
as to the Santa Ana phase. The Common Carrier Bureau urged grant of 


appellant's application. [R. 599-652] 


Oral argument on the exceptions was held April 29, 1960, before 
the Commission en banc. At the argument the various parties reasserted 
their positions on exceptions, and the Common Carrier Bureau of the 
Commission specifically supported the Hearing Examiner's proposed 
grant to appellant, just as it had urged before the Hearing Examiner. 

[Tr. of Hrg. 830-874, Record item 134] 


On August 1, 1960, the Commission released its decision 
reversing, by a divided vote, the Hearing Examiner's decision as to the 
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Los Angeles portion of the proceeding, and affirming his decision as 

to the Santa Ana phase of the case. The applications of intervenor and 
Smith were granted, and the applications of appellant and Warner were 
denied. Four Commissioners voted to grant intervenor's application 
and deny appellant's; one Commissioner voted in favor of appellant in 
preference to Crabb; one Commissioner voted to remand the case to the 
Hearing Examiner; and one Commissioner did not participate. 

[R. 663-670] 


The decision of the majority to grant intervenor's application 
was based on one point: a limited comparison of the nature of the 
services proposed by appellant and intervenor. The Commision concluded 
(without any factual recitation in support of the point) that) there was 
greater need for intervenor's proposed message type service than for 
appellant's code number type of service. The Commission majority 
took note of appellant's substantially lower rates, but stated (without 
reference to the contrary evidence of record) that it could not conclude 
that intervenor's much higher rates were "not warranted or excessive.” 
In reaching this conclusion the Commission ignored appellant's showing as 
to the adverse and stifling effects which intervenor's traditionally high 
rate structure has had on service to the public. The Commission disposed 
of the Hearing Examiner's ultimate conclusion that appellant was to be 
favored on the concentration-monopoly issue by concluding that the need 
for intervenor's message type service "more than offsets the comparative 
preference granted to [appellant] for a more favorable rate structure 
and the creation of competition." The pertinent portions of the Decision 
of the Commission are set forth in Appendix B. 


The Commission did not give reasons in support of is conclusions. 


The Commission overlooked or ignored appellant's showing as to the 
demonstrated need for his code number station in Los Angeles, 
offering for the first time unlimited calls at a low rate. The Commission 


overlooked or ignored the fact that appellant had proved that his lower 
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rates and unlimited call feature would provide tangible benefits to the 
public, a fact accepted by the Hearing Examiner. The Commission over- 
looked or ignored appellant's showing as to the adverse effects of vesting 
in intervenor a monopoly of all one-way signalling stations in Los 
Angeles. 


In the same decision, however, the Commission favored an applicant 
for the Santa Ana frequency who proposed only code number service, 
despite a showing (a) that there is only one frequency available for 
Santa Ana, (b) the isubscriber potential in Santa Ana is far less than 
the capacity of one channel, and (c) the unsuccessful applicant proposed 
both message service and code number service, and would thus serve 
what the Commission regarded as the two basic needs for one-way 
signalling service. In the Santa Ana aspect of the decision, the Commis- 
sion voted to deny the very type of service for which it purportedly 
found a need in Los Angeles, although there was no evidence of record 


indicating different needs in the two communities. 


On August 31, 1960, McKean filed his Notice of Appeal seeking 
review and reversal of the above-described Decision and Order. 


STATUTES INVOLVED 


The pertinent provisions of the statutes involved are set forth in 
the text of the brief. 


STATEMENT OF POINTS 


The Commission has acted arbitrarily, capriciously, contrary to 
the evidence, contrary to law and in violation of the Communications 
Act: 


a. In finding that there was no substantial evidence 
that the rates proposed by intervenor (which were 75% 
higher for limited service than those proposed by 
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appellant for unlimited service) were "excessive" 


or “not warranted." 


b. In failing to apply the established Commission policy 
that competition among common carrier services should be 
fostered where "reasonably feasible’ and where the evidence 
establishes that competition would result in substantially 
lower rates and other benefits to the public. 


c. In failing to conclude that appellant's proposal 
would better serve the public interest through the diversifi- 
cation of ownership and operation of the two one-way signalling 
stations in Los Angeles. 


d. In concluding that intervenor's proposed message 
service would better serve the public interest than appellant's 
code service because of a "demonstrated need" for the former, 
without any consideration on a comparative basis of|the greater 
need demonstrated in the record for additional code|service 


at reasonable rates. 


e. In granting intervenor's application to provide 
service which would expand his monopoly of one-way signalling 
service-in the Los Angeles area, and denying appellant's appli- 
cation to provide a competitive service to substantially more 
people at substantially lower rates. 


SUMMARY OF ARGUMENT 


I 


The Commission acted arbitrarily and capriciously by refusing 
to consider probative evidence that appellant's vastly superior rate 
structure would benefit the public, and that intervenor's rate structure 
was excessive and unduly burdensome on the public. Appellee mentioned 
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the vast difference in rates in its decision, but refused or failed to 
consider the meaning and effect of the difference, in violation of law. 


Telanserphone, Inc. v. Federal Communications Commission, 97 U.S. 
App. D.C. 398, 231 F. 2d 732. 


sag 
The Commission arbitrarily and capriciously failed to consider 
and give effect to the showing of greater need for appellant's low-cost 
unlimited call service, and erroneously decided, without giving ultimate 
conclusions supported by reasons, that intervenor's message type service 
would better serve public need and demand, in violation of Section 8 (b) 
of the Administrative Procedure Act, 60 Stat. 237, 242, 5 U.S.C. §1007 (b). 


I 
The Commission acted contrary to law in deciding that the nature 
of intervenor's proposed service was such as to render meaningless and 
of no decisional significance the serious problem of monopoly and 
concentration inherent in intervenor's proposal. Appellee's decision 
that the need for intervenor's service outweighs the need for diversifica- 


tion of the ownership of stations of this type is contrary to law and 


Commission policy. Federal Communications Commission v. RCAC, 
346 U.S. 86, 73 Sup. Ct. 998, 99 L. ed. 1470. 


ARGUMENT 

In granting intervenor's application for Los Angeles the Commis- 
sion proceeded, contrary to the evidence and to law, to decide the case 
solely on the basis of its erroneous evaluation of the alleged superiority 
of intervenor's proposed type of service. The Commission admitted 
that appellant's rate structure was vastly superior to that of intervenor; 
and it conceded that a grant to appellant would foster meaningful and 
beneficial competition. But the majority of the Commission chose to 
overrule its Hearing Examiner and the recommendations of its Common 
Carrier Bureau, and to go off on a wholly unsupported and invalid 
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determination that intervenor proposed a superior type of service. In 
the Santa Ana phase ofthe same decision, however, where |the Commis- 
sion had an opportunity to foster both the types of service proposed by 
appellant and that of intervenor, it chose to authorize only that proposed 
by appellant. . 


The method of arriving at this extraordinary result was indeed 
unique. In reviewing the Hearing Examiner's detailed and cogent 
analysis of the competing proposals, the Commission disposed of 
appellant's application in only three perfunctory paragraphs. Nowhere 
in the Decision is there a clear or intelligible statement of reasons 
supporting appellee's conclusions. TheDecision falls far short of meet- 
ing the requirements of law. Section 8(b) Administrative Procedure 


Act, supra. 


This appeal presents important questions because of the Commis- 
sion's failure (and inability) to support its conclusions with cogent 
reasons, and because of the obvious disservice which has been done to 
the public by the preservation of intervenor's monopoly with its attendant 
unreasonable, stifling rate structure and service restrictions. It is 
particularly unfortunate that the majority of the Commission has acted 
as it did here because it has now allocated to one party the only frequencies 
available for one-way signalling service in Los Angeles, California. 


An examination of each of the factors in the case clearly shows 
the gravity of the Commission's errors. 


I 


RATES 


The Commission stated, "Obviously McKean's rate will have to 
be preferred." No other conclusion was possible, for appellant proposed 
a $10.00 monthly rate which compares with intervenor's $17.50 monthly 
rate. And, of greater significance, appellant proposed unlimited cal!s 
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for the basic rate, whereas intervenor imposes a2 maximum limitation 
of sixty calls per month, and he charges extra for any additional calls. 


The Commission went on to assert, however, that it could not 
conclude that intervenor's rates "are not warranted or excessive." This 
is a startling admission of inadequacy from an agency which has never 
held a rate making proceeding, or rate investigation in the one-way 
signalling field. And the conclusion is directly contrary to the evidence 
which shows that intervenor's rates have stifled and discouraged public 


use of his one-way signalling facility. 


Appellant showed by persuasive evidence that intervenor's 
present station serves all of the gigantic Los Angeles area. There are 
no other services competing with intervenor. Yet after more than five 
years of operation, intervenor had only 117 subscribers with 205 units 
in operation. This was compared with the public acceptance of a one-way 
signalling station in Long Beach, California. The Long Beach station 
serves an area which is only a small fraction of the size of that served 
by intervenor's station and which contains a much smaller population. 
Nevertheless, the Long Beach station had nearly double the number of 
customers - 230 subscribers with 287 units - in operation - at the 
end of the same period. [R. 564, 573] 


The greater public acceptance of the smaller station in Long 
Beach is attributed to a single factor: the Long Beach station offers 
unlimited calling for a lower rate, or precisely what appellant proposed 
in this case. 


The Los Angeles-Long Beach comparison was not a phenomenon. 


Appellant pointed out that in the New York market, where two one-way 


signalling stations operate, the station with low rate, pure code number 
service had some 560 units in operation. Intervenor's poor performance 
as a monopoly in Los Angeles, when compared with the extent of the 
service achieved by one of two New York stations again provided con- 
vincing evidence of the fact that intervenor's charges were unwarranted 
and excessive. 
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Appellant had had extensive experience with one-way] signalling 
operations, having operated a station in Phoenix, Arizona from 1954 
to 1957. That station had provided low-cost, unlimited call service, 
and attracted some 150 subscribers before being visited with technical 
failure of equipment. After repairs and replacement of equipment, the 
low rate for unlimited calls was maintained. Thus, appellant's proposed 
rate structure was based on industry and personal experience. 


Appellant provided the Commission with still further proof of 
the meaning of his superior rate structure. By surveying 1000 potential 
subscribers, appellant received indications of a desire for service from 
a total of 181 persons who would use 309 receivers. Out of only 1000 
persons surbeyed, therefore, appellant found a potential of more sub- 
scribers than intervenor's station had ever served. 


The respective methods of promoting service further| explain 
the reason for appellant's ability to provide more widespread public 
use of his proposed facility. In a single year, appellant proposed to 
spend some $5016 on advertising, whereas intervenor's actual budget 
for advertising was only $908 for the entire year 1958. [R./186, 234] 
These figures reflect a basic difference in the approach of each party 
to the service he offers. Appellant has traditionally provided more 
service at lower rates, whereas intervenor's service is characterized 
by high rates and service limitations. Appellant promotes service 
vigorously, whereas intervenor spends a minimum on advertising and 
promotion. The Hearing Examiner stressed this factor when he concluded 
that the consequence of a grant to Crabb "would be to fashion and perhaps 
perpetuate a monopolistic status subject only to inchoate rate regulation." 
And, as is pointed out above, there has been a total absence of any formal 
inquiry by the Commission into the reasonableness of rates|in the one -way 
signalling field. Indeed, in this case appellee refused to consider firm 


evidence that intervenor's rates are excessive. 


Appellee's regard for the significance and importance] of reasonable 
rates in the one-way signalling field falls far short of the statutory standard. 
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Once before this Court has had before it a decision of appellee, involving 
one-way Signalling rates. In that proceeding appellee granted the present 
intervenor his first one-way signalling station. Telanserphone, Inc. v. 
Federal Communications Commission, supra. The rates intervenor 
proposed then were well below what he ultimately charged in fact. 


In Telanserphone the Commission had ruled that comparative rates 
were irrelevant, except insofar as they". . . demonstrate the feasibility 
of the operations proposed. . ."" Telanserphone, Inc., supra. This 
Court reversed the Commission's decision and stated: 

"The applications being mutually exclusive the rates 

each applicant proposed to charge for its service were un- 

questionably important in deciding which service was more 


conformable with the public interest, convenience, and ne- 
cessity." 


"We think that the Commission's position that the dif- 
ference of types of service obviated the necessity for a com- 
parison of the proposed rates is inconsistent with any 
reasonable construction of the decision of this court in 
Johnston..." 
Thus the Commission may not evade a direct and thorough consideration 
of rates by stating, |as it has here, that the difference in type of service 
is controlling to the exclusion of a direct determination of the reasonable- 


ness of intervenor's rates. 


In the instant proceeding the Commission has attempted to evade 


the rule of Telanserphone. In lieu of outright labelling the rate factor 
as meaningless, the Commission has stated, in effect, ‘that "rates have a 
meaning, but in this case that meaning is unknown." Furthermore, the 
Commission has refused to decide in any way the issue created by 
appellant's undisputed evidence that intervenor's rates have stifled and 


retarded public acceptance and use of one-way signalling facilities in 
Los Angeles. 
Appellee's decision on the factor of rates is wholly inadequate as 


a matter of law. A substantial difference between the applicants was 
developed in a lengthy hearing record. The meaning of the difference 
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was shown in terms of the adverse effect of intervenor's rates on the 
public. Nevertheless, appellee chose to wave aside and ignore the 
substantial and meaningful difference reflected in the record. This 
failure is contrary to law. Johnston Broadcasting Co. v. Federal 
Communications Commission, 85 U.S. App. D.C. 40,175 F.2d 351. 


While considering the subject of rates as treated in the grant to 
intervenor, we wish to advert to appellee's method of disposing of the 
rate question in the Santa Ana phase, decided by appellee in the same 
opinion. The successful applicant in the Santa Ana phase proposed a 
low-cost, unlimited call code type service. The loser proposed a 
greater charge for a limited number of calls of the message and code 
types. The proposals of the four applicants are analyzed as follows: 


Los Angeles Santa Ana 
Smith Warner 


Appellant Intervenor (Winner) (Loser) 


$10.00 $17.50 $10.00 $12.50 to 
14.50 
None 60 per month None 60 per month 


Code Messages Code Code and 
Messages 


As to the Santa Ana phase, the Commission affirmed the Examiner's 
decision to grant Smith, full realizing with approval that ''The Examiner 
granted a primary preference to Smith on the basis of proposed rates." 
We are unable to reconcile appellee's totally different approach to the 
Los Angeles phase of the case with the disposition of appellant's 
application. 


Appellee, realizing the apparent inconsistency of its|decision in 
the two phases of the case, attempted to distinguish them factually. 
Appellee asserted that the types of service proposed and needed in the 
two areas differed. Its decision as to the "types of services proposed" 
is marked by major error. 
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0 
TYPES OF SERVICE 


The record shows that intervenor operates his present service 
far below capacity, and that, as many other operators of one-way 
Signalling stations |do, intervenor could easily integrate whatever small 
message traffic he generated into his existing one-way service, and he 
could carry some of the message traffic on his two-way stations. Further, 
the record shows that in the entire United States there is not a single 
one-way paging system which provides exclusive message service on 
one channel and exclusive code service on another. [Tr. of Hrg. 365; 
Record item 39] 


The Commission failed or refused to consider any of the foregoing 
matters. It concluded, without stating reasons, that intervenor's pro- 
posal is to be preferred in order to give all segments of the public the 
services they seek. The Commission left unanswered appellant's clear 
showings (a) that more persons could be accommodated, and (b) those 
seeking message service could also be accommodated on existing facilities 
if appellant's application were granted. Where the record is so barren of 


facts as this, the Commission's decision may not stand. Harrell, et al. 
v. Federal Communications Commission, 105 U.S. App. D.C. 352, 267 
F. 2d 629. 


In this connection the record shows that intervenor is the licensee 
of three stations offering two-way mobile radio service in Los Angeles. 
At least one of these stations operates with practically no customers, and 
some of the message paging could and should be conducted on the two-way 
facilities. 


The error of appellee's decision in granting intervenor's applica- 
tion is brought into; sharp focus by consideration of the rationale of the 
Commission in the Santa Ana phase of the case. Several points were 
critical in the Santa Ana phase: 
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(a) Neither applicant estimated that its service |would reach 
capacity. In fact they agreed that the potential was not in excess 
of 150 units, and the record shows capacity to be 500 to 600 units 
for code service and up to 300 for message service. [Tr. of Hrg. 
796; Record item 43] 


(b) Warner could have and would have offered both message 
and code services, thus fulfilling the two basic needs for service 
which the Commission said existed in the Los Angeles phase. 


(c) Warner was denied, and Smith granted, so as to provide 
"service to the greatest number of persons." This was "the essential 
factor", according to the Commission. 


We realize that an administrative agency has wide latitude insofar 


as compliance with the doctrine of stare decisis is concerned. But a 


failure to achieve consistency within the same decision of such an agency 


is a clear indication of arbitrary and capricious action. 


The radical differences in disposition of the two phases of the case 
at bar raise critical questions which appellee has not answered, and which 
it cannot answer, on the basis of its present decision: Why is Santa Ana 
denied message service when it is feasible to provide such along with 
code service? Why is Los Angeles accorded message service when 
demand therefor is small and a greater demand is evidenced for 
appellant's low cost, unlimited call code service, and when whatever 
demand exists for message type service may be met with existing facilities? 


If this case were to be decided on the basis of the types of service 
proposed, we submit that there is no evidence to support the broad conclu- 
sions of the Commission. Saginaw Broadcasting Co. v. Federal Communi- 
cations Commission, 68 U.S. App. D.C. 282, 96 F.2d 554. On the contrary, 
the record compels an opposite conclusion, and appellee has ignored the 
record evidence in violation of Section 8 (b) of the Administrative Procedure 
Act. 
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MONOPOLY 
The Commission disagreed with the Hearing Examiner's reasoned 

conclusion that the creation of competition was the principal factor favor- 
ing a grant to appellant. The Hearing Examiner approached the 
concentration-monopoly issue cautiously and carefully, fully aware that 
the cry for competition "is often a mere shibboleth". [R. 589] But he 
found and concluded that in this case competition would be meaningful 
and beneficial to the public in the most striking manner. 


The Hearing Examiner analyzed the rates of the applicants and readily 
found appellant's to be vastly superior to those of intervenor. The meaning 
of the disparity was equated to public need, and to the obvious beneficial 
effects of competition on charges to the public for the one-way service. 


The unlimited) call feature of appellant's proposal also received 
careful analytical treatment by the Hearing Examiner. Again he concluded 
that appellant's proposal represented a meaningful benefit to the public. 


Intervenor was shown to be the holder of three authorizations for 
two-way stations in the Los Angeles area. Furthermore , of course, he 
was shown to hold _ only authorization for one-way facilities therein. 
The factual situation clearly called for the application of the RCAC policy, 


Federal Communications Commission v. RCA Communications, Supra, 
— EEEmrtTONS VomMmMission v. ROA Communications 


for it was shown that because of his high rate structure and service 
limitations, intervenor's service could not be called adequate. 


The Hearing Examiner and the Commission's Common Carrier 
Bureau both urged that the policy on concentration and monopoly be 
applied as the decisive factor in the Los Angeles phase of the case. It 
was evident that fostering competition in the instant case would be rea- 
sonably feasible, and beneficial results would accrue to the public. 
Federal Communications Commission v. RCAC, Supra. The Commission 
was not faced with an argument that competition was desirable simply 
for competition's sake. Nor was it faced with any showing or contention 
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that a grant to appellant would injure the existing service or otherwise 
adversely affect the public. 


In the face of the compelling factual and legal situation before it, 
the Commission ruled that the desirability of "creation of competition" 
was offset by the supposed need for intervenor's message type service. 
But we have shown that the Commission's finding of need for such service 
was not supported by the evidence. 


No more incisive analysis of the error of the majority of the 
Commissioner may be drafted than the dissent of Commissioner John S. 
Cross. Commissioner Cross voted to grant appellant's application, and 
he stated in part: 


In addition to his three authorizations for two-way radio 
stations, Crabb now is the licensee of the only one-way signalling 
station in Los Angeles. Only one new frequency is now available 
for assignment to that city. In my view, it would niotibe in the 
public interest to assign this frequency to Crabb when another 
qualified applicant is ready, willing and able to provide service 
at less cost to the public. 


The element of competition, while not the sole determinant in 
choosing among applicants for common carrier ons ni is never- 
theless an important factor which must not be ignored nor treated 
lightly. When carriers compete for public acceptance, the usual 
trend is toward better service at lower rates. 


My belief that McKean should be preferred over Crabb is 
buttressed by the fact that McKean proposes substantially 
lower rates. McKean would charge $10 per month per receiver 
for unlimited service. On the other hand, Crabb would charge 
$17.50 a month for one unit, $30.00 a month for two units, and 
$15.00 a month for each additional unit (entitling a subleceibex 
only to sixty calls a month per unit, with additional c rges 
thereafter) . 


Another reason for preferring McKean is that ann his 


proposed number-code operation, the new channel could serve 
approximately 500 subscribers, whereas Crabb's plain language 
message operation would be limited to 300 customers! 


In sum, I agree with the Examiner's finding that "The conse- 
quence of turning down the opportunity to authorize competition 
to Crabb would be to fashion and perhaps perpetuate a monopolistic 
status subject only to inchoate rate regulation.” 
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This Court is called on to review one of the most confusing and 
contradictory decisions ever issued by the Commission. It is an important 
one - for the Commission has set a dangerous precedent which will 
encourage monopoly and stifle competition in the vital, fledgling one-way 
signalling industry. The decision, if upheld, will not admit of any need 
for competition, because in this proceeding, the most persuasive case 
possible was advanced in favor of competition. For the reasons stated 


herein, in the dissent of Commissioner Cross, in the initial decision of 


the Hearing Examiner, and in the pleadings of the Commission's own 
Common Carrier Bureau, we urge reversal of the decision. 


CONCLUSION 


Appellee's decision granting a construction permit to Robert C. 
Crabb, should be vacated and set aside, and the case should be remanded 
to the Commission for further proceedings in accordance with law. 


Respectfully submitted, 


ANDREW G. HALEY 
MICHAEL H. BADER 


Attorneys for Appellant 


Of counsel: 
Haley, Wollenberg & Bader 


January 21, 1961 


APPENDIX A 


Excerpts from Initial Decision of Hearing Examiner Herbert 
Sharfman: 


4. Comparison, Crabb and McKean. — It is hoped that the findings 


make clear that the numerous claims to superiority of the| applicants can 
be bypassed. Attention can be centered on the overriding dispositive dif- 
ferences between the Crabb and McKean proposals which relegate their 
other contentions to insignificance. The Commission has held that the 
present issues permit a full inquiry whether the public interest would be 
served by concentrating all Los Angeles one-way facilities in Crabb's 
hands. In the determination of this issue, consideration must be given 
to the types of service planned by Crabb and McKean, to the rates each 
would charge, and to the utilization of the channel possible’ under their 
respective proposals. Decision of the concentration-competition issue, 
while giving heed to the other related matters just mentioned, will re- 
solve the Crabb-McKean controversy within narrowed but entirely ade- 
quate limits. 
5. The Supreme Court has ruled that regulated common-carrier 
competition is not in itself universally desirable, but that it must be 


justified by a public benefit. FCC v. RCA Communications, Inc., 346 
U.S. 86, 97. 
6. The hearing examiner has a great deal of respect for Crabb's 


operation. It is arguable that the domestic public land mobile radio serv- 
ice will not emerge from its Pleistocene age if competent pioneer operators 
like Crabb, whose sole business it is to furnish common carriage, are not 
encouraged reasonably to expand their operations. In this relatively new 
service the Commission has perforce authorized operation by grantees 

who would be unwilling or unable to hazard their capital unless they had 
other sources of income. As a result the domestic ore mobile 


radio service is peopled by licensees whose main concern is often not 
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radio communication. Certainly, of the applicants in the case, Crabb 
furnishes an exception to this pattern, as he is the only one who has no 
business other than mobile radio service. 


If it could be concluded that the public interest would be fostered by 
granting Crabb another paging channel, even if the action would run counter 
to what the Supreme Court has recognized is often a mere shibboleth, the 
hearing examiner would not hesitate to rule that way. But in the present 
case the decision must be against Crabb, despite his technical competence 
and exclusive devotion to radio communication, because it is clear that 
the public interest lies in authorizing a competing paging channel rather 


than in constituting Crabb a monopolist. FCC v. RCA Communications, 


Inc., supra. 


7. It is hardito deny that it would be easier to understand a plain- 
language repetitive message of the kind Crabb would transmit than to 
decipher the number-code signal McKean would furnish, which is already 
available over Crabb's present system. While repetitive message service 
is very flexible in that any type of intelligence can be placed on the air, 
the repetitive number and code paging has inherent limitations, because 
of the difficulty of keeping track of the meanings of different codes; as a 
practical matter, only a few codes can be used by a customer. There is, 
therefore, appeal to Crabb's argument that his service contemplates a 
more "efficient" utilization of the channel. But "efficiency" in this sense 
is not controlling here. Sacrifice of intelligibility to a degree is warranted 
by an obvious benefit the public will gain through the authorization of a 
competing service at lower rates than now available. By no means to be 
ignored is the fact that under McKean's proposed method of operation the 
capacity of the channel would be about 500 subscribers, while Crabb's 
operation, with all its greater informational potential, would be limited 
to 300. Crabb can hardly be heard to say that number-code service is 
not itself in the public interest, for it is the kind he himself now renders. 
The monopoly which would be created if Crabb were successful is of course 
not of the same magnitude as would be possible in a larger industry, but in 
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percentage it would be as absolute as mathematics would permit, since 
Crabb would dominate all the radiopaging channels in Los Angeles. The 
only brake on his ability to charge what the traffic would bear would be 
such regulation as might eventually be imposed. (Cf. Commercial 
Communications, Inc. v. Public Utilities Commission, 327 |Pac. 2d 513, 
521, app. dism. and cert. den., 359 U.S. 341). Competition] cannot always 
be created; there may be only one available channel, or the market may 
be small. But here a channel is at hand, and the market is huge. The 
consequence of turning down the opportunity to authorize competition to 
Crabb would be to fashion and perhaps perpetuate a monopolistic status 
subject only to inchoate rate regulation. It is not in the public interest 
to permit Crabb to operate with practical freedom from restriction on 
the rates and service he can compel the public to pay and accept when 
immediate protective measures can easily be adopted. Nothing here 
said should be taken to mean that Crabb has abused his present power, 
or that he has not tried to furnish Los Angeles a meritorious paging 
service with rates and practices he thinks reasonable. It must not be 
overlooked, however, that as the possibility of allocating additional 
channels to a community diminishes or disappears, the self-restraint 

of the existing carrier may be weakened. Though the record is not suf- 
ficient to permit definitive conclusions to be drawn, it is at least sug- 
gestive that Berg's Long Beach station, with an unlimited service rate 
similar to the rate proposed by McKean, has more customers, ina 
smaller market, than Crabb. And it is of doubtful magnanimity for Crabb 
to point out that there is excess capacity on his present one-way channel, 


ww 
to which those who are satisfied with number-code service) can resort, 


when they would be compelled to take the service at Crabb's own com- 
petition-free rates. 
8. Crabb argues that there is no assurance McKean would continue 
his proposed $10 rate, especially as he would not break even under his own 
estimate of expenses until he had at least 363 units for a whole year. Crabb 
thinks this an unreasonably high user level in light of his inability to achieve 
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it on his system. But Crabb omits noting that his present one-way rates 
are considerably higher than McKean's proposal, and were even higher 
until reduced on the eve of hearing. In comparative cases the hearing 
examiner tries not|to be gullible about applicants’ claims. But there is 
nothing inherently unreasonable in McKean's rate proposal, and now to 
permit Crabb's forebodings to color one's attitude toward McKean's 
proposal would be to indulge an unsupported skepticism at the public 
expense. It would be unfair to deny the public the opportunity of obtain- 


ing service at cheaper rates merely to repel an imputation of credulity. 
It is at least as realistic to assume that McKean would adhere to his rate 
proposal as that Crabb, if he had a monopoly of Los Angeles paging 


frequencies, would maintain his rates without change. 

9. It must, therefore, be held that the public interest, convenience, 
and necessity will be better served by authorizing McKean to operate a 
second radiopaging channel to compete with Crabb, than to concentrate 
the only two channels in the latter's hands. 


APPENDIX B 


Excerpts from Decision of the Federal Communications 
Commission: 


11, The fundamental question presented here, as in/the Santa Ana 


facet of this proceeding, is which type of service is to be preferred. 
Actual message service only is proposed by Crabb and code message 
service only is proposed by McKean. Such a question cannot be con- 
sidered ina vacuum. The salient fact here is that there is already 
existing in Los Angeles another one-way service which is limited to 
code messages only. Although code-message-only service will serve 
more subscribers, to limit the only two available frequencies ina 
metropolis such as Los Angeles to this single type of service, and com- 
pletely disregard the adequately demonstrated need for actual message 
service, would not be consonant with the public interest. Therefore in 
this proceeding the service to be offered by Crabb must be preferred. 
This conclusion is completely consistent with our determination of the 
Santa Ana phase of this proceeding, In that city there was |only one chan- 
nel available, so service to the greatest number of persons was the 
essential factor. In Los Angeles, however, the public interest demands 
that all segments be given a service, since enough channels are available. 
12. Turning next to the question of rates, Crabb proposes a monthly 
charge of $17.50 for rental, maintenance, and service of 1 pocket receiver 
with a maximum of 60 calls before extra charges are incurred. McKean's 
charge would be $10 for the same except that he proposes no maximum 
number of calls. Other differences between them are insignificant. Ob- 
viously McKean's rate will have to be preferred, but we cannot conclude 
from the evidence that Crabb's charges are not warranted or excessive, 
merely that they suffer when compared to those of McKean! Just as in 
the Santa Ana phase of this proceeding, rates must be considered of less 
importance when weighed against the decisive factor of offering the type 
of service most necessary to the public. 
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13. From the foregoing, a grant to Crabb would be indicated. 
There is, however, yet another factor to be considered, the one the 
examiner found controlling. Crabb is already an existing one-way 
operator in Los Angeles and provides the code service which was 
referred to in the preceding paragraph. Accordingly, the Commission 
had designated a concentration-competition issue in this proceeding. In 
view of this issue, the examiner concluded that the public interest would 
best be served by authorizing a competing paging channel rather than in 


constituting Crabb a "monopolist," relying on FCC v. RCA Communica- 
tions, Inc. 346 U.S. 86, 73 Sup. Ct. 998, 97 L.Ed. 1470 (1953). On this 
point, the Commission disagrees with the examiner. Crabb asserts that 


had the examiner considered more factors than rates and type of service, 
he,too, would not have found competition necessary here. We cannot 
agree with Crabb, either. Although competition is desirable, it is not 

to be achieved at the expense of precluding commencement of a new type 
of service for which a need has been shown in the city of Los Angeles. 
Thus, the decisive factor of offering a needed new type of service more 
than offsets the comparative preference granted to McKean for a more 
favorable rate structure and the creation of competition. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 
The appellant, and the appellee and the intervenor, 
were unable to agree at the prehearing conference on the 
issues presented by this appeal, In the view of the appellee 
and the intervenor, the three issues raised by this appeal 
are properly stated as follows: 
1. Whether the Commission erred in concluding that one 
of two available one-way paging frequencies in Los Angeles 
should be utilized for common carrier actual verbal message 
service, proposed only by intervenor (and for which a public 
need had been adequately demonstrated), where the other 
available frequency is already being used for code message 
service. 
2. Whether the Commission erred in concluding that, 
although competition is desirable, it is not to be achieved 
at the expense of precluding commencement of a new type of 
service for which a pubiic need has been shown in Los Angeles. 
3. Whether the Commission erred in conciuding that 
rates must be considered of less importance than/the types of 


services proposed, when weighed against the factor of offering 


actual verbal message service, for which a pupdli¢ need had 


been adequately demonstrated. 
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I. The Commission's Decision that it was 
more in the public interest to 
authorize a needed new service, rather 
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service, is an entirely reasonable 
conclusion and fully supported by the 
record. 


The Commission's conclusion that, 
while competition was desirable, it 
was not to be achieved at the expense 
of precluding institution of a new 
type of service for which a public! 
need had been demonstrated, is 
reasonable, 


The Commission correctly concluded 
that McKean's comparative preference 
on rates was offset by the need for 
instituting actual message service in 
Los Angeles, proposed only by Crabb. 
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No. 15,969 


FARRELL MCKEAN, d/b AS BUSINESS AND PROFESSIONAL 
TELEPHONE EXCHANGES, 
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Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MOBILFONE, INC., 
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ON APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
In light of the incomplete and argumentative nature 

of appellant's statement of the case, we think it) is 
necessary to restate the facts, in order to place the Com- 
mission's decision in its proper perspective. 


The appellant, Farrell McKean, d/b as Business and 


i/ 
Professional Telephone Exchanges appeals from aj Commission 


1/ Hereinafter, the appellant will be referred tio simply as 
McKean." On February 10, 1961, this Court granted Inter- 
venor’s motion to substitute Mobilfone, Inc., for| Robert C. 
Crabb, the intervenor, a formal substitution of parties 
reflecting certain intervening changes in intervenor'’s form 
of business entity. However, since appellant's brief and 
the record refer to Crabb, this brief will do the| same, to 
avoid confusion, 


a 
decision and order, dated August 1, 1960, denying, after 
comparative hearing, McKean’s application for a one-way 
Signalling base station in the domestic public land mobile 
radio service at Los Angeles, California, and granting the 
mutually exclusive application of Robert C. Crabb, the 
intervenor herein. (R. 663-670, 29 F.C.C. 426) = 

Certain preliminary matters, while no longer in 
issue, deserve mention here since their resolution is 
necessary to an junderstanding of the Commission's decision. 
After the severance of several other mutually exclusive 
applications, the comparative hearing commenced as a four- 
way proceeding for signalling stations in two different 
cities, Los Angeles and Santa Ana, California, Of the two 
frequencies applied for, only one could be assigned to Los 
Angeles, McKean and Crabb were the two competing appli- 
cants for authority to construct a base signalling station 
at Los Angeles, _ Also participating in the comparative 
hearing were Benjamin H. Warner, Jr., and George W. Smith, 


who competed for a station at Santa Ana, 


2/ References to the record herein will be designated 
"R. ", those to the transcript of the hearing as 
"Tr. ", and to appellant's brief as "Br, ote 


3/ Warner, the losing applicant in the Santa Ana phase of 
the hearings, has filed a separate appeal in Case No. 15,968, 
Benjamin H, Warner, Jr. v. Federal Communications Commission 
Although the Warner case and the instant one have not been 
consolidated, thie Court issued an order on October 11, 1960, 
permitting use of a common record for both appeals. 
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After the Examiner determined there was n 
difference between the frequencies, he decided t 
fair and equitable distribution thereof, consist 
tion 307(b) of the Communications Act, 47 U.S.C. 
would be by assigning the 43.22 mc channel to Lo 
the 35.22 mc channel to Santa Ana, (R. 562, 588 
disposition of the two frequencies has never bee 
by any of the applicants.) The Examiner then st 


would treat "...the record as if there were, in 


comparative cases, in which two applicants were 
in each city for a single channel." (R. 562). 
McKean's appeal is concerned, therefore, 

reasonableness of the Commission's decision auth 
to construct a one-way signalling station in Los 
However, since McKean makes certain claims that 

herein is inconsistent with the result reached i 


Ana proceeding, 


it will be necessary at times to 


Santa Ana case, 


Proceedings B the mi n 


Extensive hearings were held before the H 


Examiner between April 15 to May 19, 1959, At t 


each applicant pressed the superiority of his ow 
while asserting what he viewed as the lack of co 
merit in his competitor's proposal. The Examine 
tively detailed findings respecting the areas of 


difference advanced by Crabb and McKean. (R. 56 


o substantial 
hat the only 
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ated he 
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2-6, 568-580). 
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But he also found (Par. 45, R. 570) that many iof the differ- 


ences relied on were trivial and served only, as he put it, 
",.-to illustrate the ingenuity of counsel in iturning.a com- 
bination of facts not superficially promising in his client's 
favor." This being so, the Examiner concluded (Conc. 4, .R. 
589) that the best qualified of the two could be selected by 
comparing three significant areas of difference between them: 
the type of service proposed by each, the consequent channel 
utilization, and proposed rates, He also concluded. that the 
Crabb-McKean controversy turned on a concentration-competition 
issue (R. 102-4, 589), which involved application to the 
facts before him of the Supreme Court's ruling. in.Federal 
Communications Commission v. RCA Communications, Inc., 346 
U.S. 86, to the effect that competition in the regulated com- 
mon carrier field must be reasonably related to some public 
benefit which can be expected to flow therefrom. (R. 589). 
Since McKean, the winning applicant before the Exami- 
ner, took no exceptions to the Initial Decision (R. 666, Br. 
8), and inasmuch as Crabb abandoned his claims to prefer- 
ences in certain areas by stating at oral argument that he 
was ".,.Willing to rest the case on the three elements of con- 
sideration which the Examiner] thought were important” (Tr. 
839-40, R. 667), our discussion of the facts will accord- 
ingly be limited to the findings pertaining to the type of 


service, efficiency of frequency utilization, and proposed 
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rates, We will also discuss the treatment given.by both.the 
Examiner and the Commission to the concentrationrcompetition 
factor. The discussion which follows will attempt to treat 


these elements separately, although, of course, in some 


measure these factors are inseparably related. For instance, 


rates will vary with the type of service offered, efficiency 


of frequency utilization will depend on type of. service, the. 
type of service to be preferred will depend on the availa- 


bility of other services in the area, etc. 


l. Types of Service Proposed 
and the Public Need Therefor. 


As discussed more fully hereinafter, the Commission. was 
of the view that the choice between Crabb and McKean turned 
on crucial differences between the type of service proposed 
by each and the public need therefor. This was contrary. to 
the Examiner's holding which made the competition-concentra- 
tion factor the fulcrum of his decision. 
Crabb's proposal calls for rendering actual verbal 
message service, a one-way paging service not presently 
available in Los Angeles, As its name Suggests, |this service 
consists of paging a subscriber's code number, fallowed by 
4/ The Commission's agreement with the Examiner'|s approach 
to the Crabb-McKean aspect of the hearing has never been 
questioned by the filing of a petition for reconsideration 
under Section 405 of the Communications Act, 47 U.S.C. 405. 
It might also be noted here that the Commission adopted the 
Examiner's findings in toto, except as those findlings were 
modified by the grant of certain exceptions which) Crabb, Warner, 


and the Commission's Common Carrier Bureau took tl the initial 
decision. (R. 664, 668). 


-6- 
transmitting the jactual message intended for him. McKean, on 
the other hand, proposed to offer only code message service, 
which is already available in Los Angeles... In this type of 


service, the subscriber receives the intended message in coded.. 


form. A succinct) statement of the manner in which one-way 
paging systems operate, and some of the basic differences 
between the two types of service, is contained in Paragraph 4 
of the Commission’s decision (R. 664), in which it noted that 


--.a brief summary of the type of radio 
servilce here involved would be helpful ]. 
In all cases in the one-way service, sub- 
scribers to such service use a radio 
receiver carried about the person or 
mounted in a vehicle, the current demand 
for vehicle receivers being very small. 
When [the paging operator has a call for 

a subscriber, a verbal communication, 
that may be either a code message or an 
actual message, is transmitted, which may 
be heard on the system's receivers. In 
either case the message is preceded by the 
subscriber's call number such as "411", 
In the case of code messages the call 
number will be followed by a letter having 
@ preamanged meaning. In the case of 
actual messages, the call number will be 
followed by the message itself. It is 
axiomatic, as indeed the record fully 
Shows, that actual message service takes 
substantially longer per subscriber than 
code message service. 


Other differences between the two services appear in 
the findings of fiaact. As shown by the findings, each system 


has inherent advantages and disadvantages. Those differences, 


as found by the Examiner,~ are as follows: 


5/ A detailed comparison between Crabb's and McKean's pro- 
posed services is| contained in paragraphs 46-67, R. 571-580. 
Other findings on this same subject appear at R. 563, Par.14-16. 
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Actual verbal message service, proposed by 
easier to understand, as the Examiner concluded .( 
since the messages intended for the subscriber ar 
it is mo 


in plain language. For the same reason, 


than code message service (R. 590), because any t 


intelligence can be transmitted over the air. Si 
verbal message service also tells a subscriber ex 
is wanted of him (unlike code message service, wh 


tells a subscriber he is wanted) it is more conve 


Especially is this so if the subscriber receives 


while in his car, in which case actual message se 


obviate the need for parking and making a telepho 


follow up on the message. (R. 571). It is also 


refined type of service, tailored to the personal 
certain users for whom code message service is re 
(R. 571) actual 


inefficient. On the other hand, 


Crabb, is 


R. 590), 


e received 
re flexible 
ype of. 

nce actual 
actly what 
ich merely 
nient. 

his message 
rvice may. 
ne. call to 
a more 


needs of 


latively 


message 


service requires a longer paging cycle (R. 573) and permits 


less receiving units per channel than code messag 


(R. 573). This in turn reduces system capacity, 
imum number of subscribers who can use a particul 
channel, 

While code message service, 
greater system capacity because more code message 
paged in a given period than actual verbal messag 
its inherent weakness, 


is the difficulty a subscriber has in memorizing 


proposed by McKean, 


as recognized by the Examiner, 


e service 
or the max- 


ar paging 


has 
§ can be 
es (R. 573), 
(R.590) 


the different 


oe 
codes which tell him what is wanted of him. (For example, 
the identifying number by which a subscriber is paged, viz. 
411, may mean "Call your office", while the code 441A2 might 
mean “Call Mr. Jones at the branch office.” (R.563)). In 
addition, as a practical consequence, only a few codes can. be 
used by a customer (R. 590), limited as codes are to com- 
pressing prearranged messages into a prearranged form. . Crabb's 
experience, as the Examiner found, was that no one had success- 
fully mastered more than 10 codes. (R. 572). Further, to the 


extent a prearranged code does not specifically tell a sub- 


scriber where or why he is wanted, he must call back to get 
the content of the message, thus limiting the flexibility. of 
code message service. 

With regard to whether there was a greater need for 


actual message service in the Los Angeles area than for code 


message service, the undisputed findings show that "Ct Ihe 


entire Los Angeles metropolitan area and parts of Orange 

County receive service from 2 existing one-way paging systems.” 
(R. 564, Par. 19). Both of these one-way stations already 
provide code message service. One of them, Crabb's one-way 
station, serves the entire Los Angeles metropolitan area, the. 
bulk of Los Angeles County, and portions of Ventura, San 
Bernardino and Orange counties. Crabb's proposed new station 
for verbal message service would serve virtually the same 

area, (R. 564). The other one-way station, licensed to 


Lyman Berg, is in Long Beach, adjacent to Los Angeles on the 


Ol 

South and east, Its service area encompasses about half the 
Los Angeles metropolitan area and portions of Orfange .County, 
which service area falls entirely within the Crabb service 
contour, (R. 564) 2! 

The findings also show that both Crabb and McKean made 
studies on the potential demand for their respective types of 
service. 

Crabb conducted a survey questionnaire of] the 105 sub- 
scribers he had at the time of the hearing to his one-way 
code message service (R. 188-9) to determine interest in 
verbal message service, Twenty-five (or approximately 24% of 
those surveyed) expressed a willingness to pay $20 per month 
per unit, 7 (or approximately 7%) said they were| interested, 
but not at a $20 rate, while the remainder (approximately 
69%) indicated no interest. (R. 571) In addition. to this 
questionnaire survey, Crabb interviewed six operators of 
telephone answering services in the Los Angeles area and 
estimated that among their subscribers (principally small 
business men in sales, service, repair work, real estate, 
insurance, etc.), he could get message service customers for 


175 units. (R. 571). Further interviews with customers led 


6/ For a graphic depiction of the services areas of Berg's 
Station KMD344; Crabb's existing one-way station,| KMB-309; and 
the contours of Crabb's new station, see R. 285, ja map which 
appears as a part of McKean's exhibits, 


Z/ The Examiner's detailed findings respecting Crabb's showing 
of need are reprinted at pages 4 to 7 of intervenor's brief. 
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he could get orders from 100 customers for 


/ 


8 
ts. (R. 571).7 


nt out a survey questionnaire (R. 575) to 1000 
mine area interest for his code message ser- 
st to the 24% favorable response Crabb 

survey, only 18.1% (181 persons of the 1000 
and some of these wished 


icated an interest, 


ion. (R. 575). 


Efficiency of Frequency Utilization 


y. in the sense of the relative advantages. of 


vice has already been discussed. But effic- 


mary sense ~- a conclusion as to what utiliza- 
le frequency available to Los Angeles, consid- 
cts, would best serve the public interest -- 


nsidered. Undoubtedly, because "efficiency" 


ense involves basically a mixed question of 
Examiner's views are set forth in his conclu- 


point, he concluded that (R. 590, Conc. 7): 


s hard to deny that it would be easier 


‘acticability of Crabb's providing actual message 
xisting one-way station, an alternative McKean 
he findings show that tests conducted by Crabb 
ot practical to do so. This is because inter- 
messages with code messages disrupts the rhyth- 
which subscribers become accustomed in code 
(R. 572). Crabb also felt that mixing the 
vice on the same one-way station would lengthen 
to a degree unacceptable to the average code 
563, 573). Crabb also asserted that, to 
who desired actual message service to resort to 
y on two-signalling stations in the area, 
sible because of the expense. (R. 571). 
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to understand a plain-language repeti 
message of the kind Crabb would trans 
than to decipher the number-code sig 
McKean would furnish, which is eed 


available over Crabb's present system. 


While repetitive message service is v 
flexible in that any type of intelli 
can be placed on the air, the repeti 
number and code paging has inherent 

tations, because of the difficulty o 
keeping track of the meanings of dif 
codes; as a practical matter only a 

codes can be used by a customer. The 
is therefore appeal to Crabb's argume 
that his service contemplates a more 
“efficient” utilization of the channe 
But "efficiency" in this sense is not 
controlling... 


However, the Examiner went on to conclude 
peting code message service (despite the existenc 
service in Los Angeles) at lower rates justified 
McKean's application. The Commission's disagreem 
conclusion and its vilews on why it felt Crabb's p 
sented the most efficient frequency utilization a 
hereinafter. 

3, Rates proposed by Crabb and McKean 

For verbal message service, Crabb proposes 
charge of $17.50 for rental, maintenance, and ser 
pocket receiver, with a maximum of 60 calls per m 
in excess of the maximum would be charged for at 

For code message service (which, as the fa 
cate, is a quite different type of service), McKe 
a monthly rental, service and maintenance charge 
pocket receiver, with no maximum number of calls. 
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granting Crabb's, exceptions (R. 605, 609) to the Examiner's 
failure to find on the basis of the evidence, that McKean's 
rate had been tailored to a special rate he gives in his tele- 
phone answering service to physician-subscribers. The correct- 
ness of these modified findings has never been questioned, 
either before the Commission or in appellant's brief. 

Both the Examiner (R. 590) and the Commission (R. 667) 

accorded McKean a preference on rates, although the Commis- 
Sion felt that rates were less controlling when weighed 


against the decisive factor of affording the public the type 


of service most needed. 


4. The Initial Decision and the 
Commission's Decision. 


On the basis of the foregoing findings,’ the Examiner 
reached one conclusion, the Commission, another. The disagree- 
ment between them stemmed from differing views each took as 
to what factor governed the choice between Crabb and McKean. 

The Examiner began by conceding a high order of merit 
to Crabb's proposal. Indeed, he recognized that but for 
licensees like Crabb whose exclusive devotion was to radio- 
paging, it was "..., arguable that the domestic public land 
mobile radio service will not emerge from its Pleistocene Age." 
9/ The detailed findings comparing Crabb's and McKean's rates 
are contained in paragraphs 56-70 of the Initial Decision, R. 
576-80. These findings cover a number of matters related to 
rates, but as the Commission found (R. 667), these "...differ- 
ences between . Crabb and McKean] are insignificant.” Since 
appellant has confined itself to discussing basic monthly 


rates of the two applicants, our discussion of the facts will 
be similarly limited, 
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(R, 589, Br., Appendix A, a-1) ,22/ He also recognized it 
would be easier to understand Crabb's plain-language service 
than McKean’s less flexible code message service, a conclusion 
he viewed as lending appeal to the claim that Crabb’s pro- 
posal contemplated a more efficient utilization /of the Los 
Angeles frequency than McKean's. Nevertheless, |he concluded 


that "...decision of the concentration-competition issue, 


while giving heed to the other related factors.:.will resolve 


the Crabb-McKean controversy within narrowed but entirely ade- 


quate limits." (R. 589). The Examiner recognized the Supreme 
Court's ruling in Federal Communications Commission v. RCA 
Communications, Inc., 346 U.S. 86, 97, that competition in 
the regulated common carrier field must be justified by a 
public benefit (R. 589), but held that the public interest 
would be best served by authorizing a service competitive to 
Crabb's. However, in arriving at this result, the Examiner 
also recognized that, were it not for the competition factor, 
he would not hesitate to rule in favor of Crab; |that code 
message service already existed in Los Angeles; |and that 
nothing in the record suggested that Crabb had ever used the 
ownership of his existing stations in disregard jof the public 
interest. (R. 589-90) 
The Commission felt that the same facts warranted a 
10/ The Examiner's conclusions are set forth as Appendix A 


to appellant's brief, The relevant part of the |Commission's 
decision is set forth as Appendix B of that same brief. 
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/ 
different Conclwesomion It viewed as pivotal, in a choice 


between Crabb and McKean, the fundamental question of which 
type of service was most needed, and hence, to be preferred. 
Noting that code| message service already existed in Los 
Angeles, and that Crabb alone proposed a different type of 
service, the Commission determined that Crabb was entitled to 
a preference on this controlling issue. For reasons dis- 
cussed in its decision, it also considered that rates and the 
need for new competition were less determinative. The Com- 
mission therefore chose Crabb as the best qualified appli- 
cant. This appeal followed, 

SUMMARY OF ARGUMENT 

I. 

In determining whether Crabb or McKean would better 
serve the public’ interest, convenience and necessity, the Com- 
mission viewed as fundamental the question of how best to 
utilize the second one-way paging frequency available to Los 
Angeles. Crabb \proposed only actual message service, and 
McKean, only code message service, But since the other one- 
way frequency in Los Angeles was already being used for code 
message service, the Commission concluded that it was more 
in the public interest to authorize actual message service 
(for which an adequate public need had been amply demonstrated) 
li/ Four Commissioners joined in the majority opinion, One 
Commissioner voted to remand the proceedings to the Examiner, 
another dissented from that part of the decision granting 


Crabb's application, while one Commissioner did not 
participate. 
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on the second paging frequency, rather than to duplicate an 
existing type of service. Accordingly, it preferred Crabb in 


this fundamentally significant area of comparison. 


That conclusion is fully supported by substantial 


evidence in the record as a whole, and is rationally derived 
from findings of fact which McKean has never challenged. 
Moreover, the preference accorded Crabb for actual message 
service is entirely consistent with the preference granted 
the winning applicant for code message service in the Santa 
Ana phase of the proceedings. For, as explained by the Com- 
mission's decision, only one frequency was available to Santa 
Ana, thus requiring authorization of a service with maximum 
System capacity, in order to take care of the basic needs of 
the public. But the availability of a second frequency in 
Los Angeles permitted accommodation of all segments of the 
public, since enough channels were available. 
II. 

The Commission did not err in concluding |that, while 
competition was desirable, it was not to be achieved at the 
expense of precluding establishment of a new type of service 
in Los Angeles, Its conclusion that McKean's superiority in 
the area of competition was offset by Crabb's decisive super- 
iority for proposing message service is reasonable and sound. 
Further, that conclusion is fully supported by the evidence 
and the findings, including countervailing evidence which 


appellant has not discussed. It was for the Commission to 


hoo 
determine where the greater public interest lay, and since 
the Commission's conclusion that the need for authorizing. a 
new type of service outweighed the desirability of competi- 
tion is consistent with the Supreme Court's ruling in Federal 
Communications Commission v. RCA Communications, Inc., 346 
U.S. 86, it cannot be said that the Commission acted 
arbitrarily. 

Ill, 

The Commission's conclusion that Crabb's superiority 
for the type of |service proposed outweighed the preference 
granted McKean for rates is reasonable, Nor did the Commis- 
sion ignore the ruling of Telanserphone, Inc. v. Federal 
Communications Commission, 97 U.S. App. D.C. 398, 231 F.2d 


732. The decision itself discloses that rates were compared, 


and that McKean was preferred. But, consistently with the 

a 

Telanserphone case, which recognizes that/choice need not be 
made on the basijs of rates alone and that rates must be 


considered against all other comparative factors, the Commis-— 


sion determined |jthat McKean's preference on rates was more 
than offset by the public interest in achieving maximum 


efficiency of frequency utilization. 


as ys 
ARGUMENT 


I. THE COMMISSION'S DECISION THAT IT WAS 

IN THE PUBLIC INTEREST TO AUTHORIZE A 

NEW SERVICE, RATHER THAN TO DUPLICATE 

EXISTING TYPE OF SERVICE, IS AN ENTIR 

REASONABLE CONCLUSION AND FULLY SUPPO 
THE RECORD. 


In choosing between Crabb and McKean, the| factor 


which the Commission considered decisive was the) question of 
how the second paging frequency available to Los| Angeles 
could best be utilized. Crabb proposed only actual message 
service, a new type of paging service not theretofore avail- 
able in Los Angeles. McKean, on the other hand,| proposed 
only code message service. But code message service was al- 
ready being provided in the area by Crabb, on the other one- 
way paging frequency. On this state of facts, the Commission 
viewed as fundamental to disposition of the Los Angeles fre- 
quency the question of which type of service was] to be pre- 
ferred, In resolving this issue of efficiency of frequency 
utilization, it stated (R. 667): 


The fundamental question presented here, 
in the Santa Ana facet of this proceeding, 
which type of service is to be preferred. 
Actual message service only is proposed by 
Crabb and code message only is proposed by 
McKean, Such a question cannot be considered 
in a vacuum, The salient fact here is| that 
there is already existing in Los Angeles 
another one-way service which is limited to 
code messages only. Although code message 
only service will serve more subscribers, to 
limit the only two available frequencies in a 
metropolis such as Los Angeles to this| single 
type of service, and completely disregard the 
adequately demonstrated need for actual message 
service, would not be consonant with the public 
interest. Therefore in this proceeding the 
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service to be offered by Crabb must be preferred. 
This conclusion is entirely reasonable and sound. Ani 
further, it follows rationally from findings which are based 
not only on substantial evidence in the whole record, but 
which also went unchallenged by McKean himself. Nor do we 
think that appellant has satisfactorily demonstrated that 
this conclusion is arbitrary. In fact, as shall be demon- 
Strated, McKean, for the most part, avoids this conclusion by 
discussing the strong points of his proposal as though, ipso 
facto, they required the granting of his application, even 
though the price of such action would necessarily be to 


restrict the one-way paging service in Los Angeles to code 


message service and nothing more. 


But the fact remains that at the heart of this appeal 
lies the simple question of whether there is a reasonable 
basis on which the Commission could determine that it was 
more in the public interest to use the second Los Angeles 
frequency for actual message service than to authorize McKean 
to duplicate code message service, at lower rates. 

In our judgment, the inherent reasonableness of con- 
cluding that the second paging frequency should be used for 
actual message service is so self-evident that it requires 
no extended discussion, beyond noting (as did the Commission-- 


R, 667) that the jrecord shows "...the adequately demonstrated 
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need for actual message service", and that any jother choice 


would effectively limit the Los Angeles public to code message 
service, even though in that area ",..all segments lof the 
public could be accommodated] since enough channéls are avail- 
able." 
But notwithstanding the obvious superiority of Crabb 
in this area of comparison, McKean contends (Br. |18-19) that 
the Commission erred. He first argues that Crabb should be 


required to integrate his actual message service into his 


13/ 


existing one-way station or his two-way stations, 
As to this proposal, however, the undisputed findings 

Show that code message service and actual message service 

are to a large degree incompatible. Mixing them/|disrupts the 

rhythmical pattern which subscribers expect in code message 

service, and attempts to avoid such disruption by pausing in 


transmission results in lengthening the code pagijng cycle to 


12/ As far as can be determned, McKean does not |seriously 
argue in his brief that no need had been demonstrated, The 
evidence on need for the two types of service has been dis- 
cussed at some length in the facts, supra, pp.8-10. While 
McKean makes passing reference in his brief to the survey he 
conducted, the results of his survey are discussed in connec- 
tion with his arguments on rate structure (Br. 15). He does 
not attack the Commission's findings regarding need for 
actual message service in Los Angeles. 


13/ Appellant also argues (Br. 18) that there is no other 
one-way paging service devoted exclusively to message traffic 
anywhere else in the United States. Suffice it to say in 
answer to this argument that we do not understand the law to 
be that the Commission must not authorize a new type of ser- 
vice simply because such radio service never existed before. 
See Sections 1 and 303(g) of the Communications Act of 1934, 
as amended, 47 U.S.C. 151 and 303(g). 
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an inacceptable degree, thus wasting air time. (R. 563, 571- 
3). Apropos of the claim that Crabb should provide message 
service on his two-way stations, the findings show that Crabb 
feels two-way service would be too expensive for the numerous 
small businessmen (engaged in real estate, sales, service, 


insurance, etc.) whose needs extend only to receiving messages, 


14/ 
but not to transmitting messages. (R. 571). Hence, to 


require such users who wish only to receive actual messages 
to resort to the two-way service would be to compel them to 
incur unjustified expense, 

Appellant) further contention (Br. 18) that the 
",.»-Commission fiailed or refused to consider any of the fore- 
going "arguments" is completely without basis. It stems 
from McKean's basic approach to the Commission's decision-- 


viz., a selective reading thereof and refusal to recognize 


that the Commission expressly adopted the Examiner's findings. 
(R. 664). These undisputed findings, which speak for them- 
selves, show that these very matters were extensively 
considered. (R. 563, 571-3). 

The rest of appellant's argument on type of service is 
infected by the same selective approach to the facts. It is 
argued (Br. 18-19) that the preference granted Crabb for 
actual message service is inconsistent with that granted 
14/ In the one-way service, the subscriber merely receives 
messages; hence,| all that is required is a pocket or car 
receiver, The two-way service, however, requires more expen- 
sive equipment (hence, justifies higher charges) since there, 


a combination transmitter-receiver, such as a "Walkie-Talkie" 
is needed. 
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Smith, the winning applicant in the Santa Ana case, for pro- 


see service. This inconsistency is said to lie in 


the fact that the losing applicant in Santa Ana proposed both 
code message service and actual message service, |to which 
McKean asks why, if actual message service warrants a pref- 
erence here, was it not also preferred in Santa Ana, 

That question might have merit, were it not posed in 
a vacuum. For McKean fails to discuss the crucial fact that 
only one frequency was available in Santa Ana, while the Los 
Angeles proceeding involved the second one-way frequency. 
Once this factual difference is taken into account, it is 
clear the Commission did explain why different results 
obtained in each community, and that it did state the reasons 
for its action, 

In the Santa Ana case, it first noted (as|did the 
Examiner) that the combined services proposed by|the losing 
applimant would decrease the number of persons who could have 
service. (R. 665). It then noted that because there was only 
one frequency for Santa Ana, ",..the needs of the gratest 
number of potential subscribers becomes controlling” (R. 665), 
and especially was this so when the fundamental question in 
both proceedings was one "...of the proper use of available 
channels". (R. 666): Thus, in Santa Ana, a choice between the 
type of service to be preferred turned primarily jon the single 
factor of serving the greatest number of subscribers. 


However, in Los Angeles, the existence of code message 
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service on the first frequency and the availability of a 


second one-way channel permitted greater leeway in choosing 


the service best) suited to the public interest. In explaining 

why the strictly utilitarian approach necessary in Santa Ana 

was not required) in Los Angeles, the Commission stated (R.667): 
"..-This conclusion is completely consis- 


tent) with our determination of the Santa 
Ana phase of this proceeding. In that 


city, there was only one channel available 


so service to the greatest number of per- 
Sons, was the essential factor. In Los 
Angeles, howeve e public in est 


demands that all seqments be given service, 


since enough channels are available. 
(Emphasis added.) 


This statement fully explains the reasons for preferring 
different services in each city. It may be brief, but then, 
that is because the facts themselves permit a clear and 
Simple statement, And since the distinguishing factor between 
the two proceedings was real, substantial, and provides an 
eminently reasonable premise for the exercise of the Commis- 
Sion's judgment,|no more was needed. Hence, appellant's 
claim that the Commission's decision fails to comply with 
Section 8(b) of the Administrative Procedure Act is bseless, 
for it rests on the assumption that the Commission failed to 


explain its reasons, when in fact it did, 


II. THE COMMISSION'S CONCLUSION THAT, WHILE 


COMPETIT S DESIRABLE, IT WAS NOT T 

BE_A EVED AT THE EXPENSE OF PRECLUDIN 

INSTITUTION OF A NEW TYPE OF SERVICE FOR 

W H PUBLIC NEED HAD BEEN DEMONSTRATED 
IS REASONABLE, 


The Examiner felt that a choice between Crabb and 
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McKean turned on the competition-concentration issue, which 
he viewed as controlling (R. 589). The Commission, believing 
that the fundamental issue was one of proper channel utili- 
zation, disagreed. In overruling the Examiner, it stated 

(R. 667-8): 


.eein view of “the competition-concentra- 
tion issue which was designated because 
of Crabb'’s other radiopaging interests] 
the Examiner concluded that the public 
interest would best be served by autho- 
rizing a competing paging channel rather 
than in constituting Crabb a "monopolist", 
relying on FCC v. RCA Communications, Inc., 
346 U.S. 86...0n this point, the Commis- 
Sion disagrees with the Examiner... 
Although competition is desirable, it is 
not to be achieved at the expense of 
precluding commencement of a new type of 
service for which a need has been shown 
in the City of Los Angeles. Thus, the 
decisive factor of offering a needed| new 
type of service more than offsets at 
comparative preference granted to McKean 
for a more favorable rate structure and 
the creation of competition. 


Although McKean‘'s approach to the competition factor 
(Br. 20-22) comes close to suggesting that his comparative 


superiority in this area automatically required the grant of 


his application, the real issue here is quite different. 


Properly stated, the question here is whether the Commission 
erred in its "...weighing of the relative importance of the 
several factors involved" (efficiency of channel |utilization 
as against rates and the need for competition) in "...the 
exercise of its judgment as to where lies the greater public 
interest.” Scripps-Howard Radio, Inc. v. Federal Communi- 
cations Commission, 89 U.S. App. D.C. 13, 16, 189 F.2d 677, 


=a 
680, cert. den. 342 U.S. 830. (Emphasis supplied). 
Since McKean proposed only code message service, 


obviously, to attribute decisive weight to the competition 


factor as did the Examiner would result in duplication of 


service in Los Angeles, despite the demonstrated public need 
for a new service. Faced with these alternatives, a majority 
of the Commission concluded that the greater public interest 
lay in according less decisive weight to competition (which 
the majority recognize@ was desirable), because to authorize 
another code message service on the second one-way frequency 
would preclude establishment of a new type of service. So 
long as that majority conclusion has a reasonable basis in 
the evidence and the findings, it should not be disturbed. 
Pinellas Broadcasting Compa v. Federal Communications Com- 
mission, 97 U.S. App. D.C. 236, 230 F.2d204, cert. den. 350 
U.S. 1007, even though another conclusion is possible on the 
same record, Tampa T s_ Compa v. Federal Communications 
Commission, 97 U.S. App. D.C. 256, 258-9, 230 F.2d 224, 226-7, 
The record support for that conclusion is clear. 
Only one frequency was still available to Los Angeles, code 
message service already existed there (R. 564), Lyman Berg's 
one-way station at Long Beach would compete with Crabb in 
15/ It will be recalled that in doing so, even the Examiner 
recognized the superiority of actual message service in terms 


of efficiency of channel utilization, as well as the other 
merits of Crabb's proposal. (R. 589-590) 


nS = 


approximately half the metropolitan Los Angeles a 


and the applicants' surveys and Crabb's interview 
pective customers showed a greater need for actua 
service than for another code message service. ( 

These findings, which bear heavily in any 
the competition factor, are overlooked by McKean, 
competition largely as an abstract proposition. 
it should be obvious, 


we think, that while appell 


wish to ignore these findings, the Commission cou 
that in light of this evidence, its conclusion th 
decisive superiority in terms of proposed service 
than offset the comparative preference granted tq 
the creation of competition" is entirely sound an 
For, desirable as competition might be (and again 
16/ In enclosing the word “monopolist” in quotat 
referring to the Examiner's views on Crabb, the 


acted advisedly. Crabb does not have a monopoly 
facilities in Los Angeles, as shown by these find 


16/ 


rea (R.564), 

s of pros- 

1 message 

R. 571,575). 

weighing of. 
who discusses 

However, 

ant may 
ld not, and 

at Crabb's 
",..more 
McKean for... 

d reasonable. 
, the 

on marks when 
ommission 


of radiopaging 
ings and the 


further fact (R. 564) that McKean operates a tworway paging 


station in that city. While, of course, the gran 
additional ome-way paging station to Crabb adds t 
interests, it hardly confers on him the "monopoly 
contends it does. 


17/ The unfortunate impression left by McKean's b 
14) is that McKean is free of any related interes 
field of private customer communication. This i$ 
case, For the findings show that in addition to 
station, McKean is the owner of the largest tele 
ing service in Los Angeles, if not in the country 
and that McKean himself testified he would not p 
paging were it not for the underlying support of 
phone answering service. (Tr. 416, R. 605, Exce 
R. 669). Unmentioned by McKean also is the Exam 
that radio paging service is frequently offered 

tion with telephone answering service, and that " 
80% of the licensees of radiopaging service are 0 


t of an 
o his 
" McKean 


rief (Br. 7, 
ts in the 
hardly the 
his two-way 
hone answer- 
(R. 565), 
rsue radio- 
his tele- 
tion No. 8, 
ner's finding 
n combina- 
-+-perhaps 
perators of 
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majority of the) Commission did recognize that it was desir- 
able--R. 668), the Commission was not required to attribute 
controlling weight to that factor. Scripps-Howard Radio, 
Inc. v. Federal) Communications Commission, supra, Pinellas 
Broadcasting Company v. Federal Communications Commission, 


supra. For, as| the Commission noted, competition was "...not 
to be achieved at the expense of precluding commencement of 
anew type of service for which a need has been shown in the 
City of Los Angeles." (R. 668). Any other conclusion would 
have been inconsistent with the Supreme Court's admonition 

in the RCA Communications, Inc. case, supra, that new compe- 
tition must be reasonably related to some public benefit 


which can be expected to flow therefrom. 


III. THE COMMISSION CORRECTLY CONCLUDED THAT 
MCKEAN's COMPARATIVE PREFERENCE ON RATES 


WAS OFFSET BY THE NEED FOR INSTITUTING 


ACTUAL MESSAGE SERVICE IN LOS ANGELES, 
PROPOSED ONLY BY CRABB. 


McKean‘s principal superiority was in the area of 


rates, but even|;that advantage is not quite as strong as 
appellant suggests. Crabb proposed to charge $17.50 per 
month for actual message service (which, as the record shows, 
is a more flexible and personalized type of service), with a 
charge of .15¢ per call over a maximum of sixty per month. 
McKean proposed a $10. monthly charge for his code message 


service, with no limit on calls. But the Commission also 


17/ (cont'd) telephone answering service." (R. 563). 


= = 
found, by granting Crabb's exceptions to reflect 
dence on the point (R. 605, 669) that McKean’s 1 
tailored to the needs of physician subscribers t 
answering service, while operation of a paging s 
enhance the saleability of answering service, pa 
physicians. 

On this evidence, the Commission conclude 
«+--Obviously McKean’s rate will hav 
be preferred, but we cannot conclude 
the evidence that Crabb’s charges ar 
warranted or excessive, merely that 
suffer when compared to those of McK 
Just as in the Santa Ana phase of th 
ceeding, rates must be considered of 
importance when weighed against the 
decisive factor of offering the type 
service most necessary to the public 

The real question here, just as with comp 

whether, granting McKean was preferred on rates, 
ence was offset by his inferiority in the decisi 
providing the most needed type of service. For 
already discussed in our argument on the competi 
we think that the Commission's exercise of its j 
where the greater public interest lay is reasona 


weight each preference was entitled to was for t 


record evi- 


Ower rate was 


ervice would 


rticularly to 


ad (R, 667): 


e to 
from 

e not 
they 
ean, 

is pro- 
less 


of 


etition, is 
that prefer- 
we area of 
the reasons 
tion factor, 
udgment as to 
ble. What 


he Commission 


to determine, Scripps-Howard Radio, Inc. v. Federal Communi- 


Moreover, this Court 


cations Commission, supra. 
in reviewing the comparative case in which Crabb 


first one-way station that the "...award..need n 


the basis of [rates] alone. 


Telanserphone, Inc. 
Communications Commission, 97 U.S. App. D.C. 398 


obtained his 
ot be made on 


v. Federal 
, 400, 231 


9 his telephone 


itself stated. 


F.2d 732, 734. 

McKean, however, disagrees, making several arguments. 
He first contends the conclusion that Crabb's rates "...are 
not warranted or excessive, {but ] merely...suffer when com- 
pared to those of McKean" (R. 667) is contrary to the evidence, 
and especially to Lyman Berg's experience in procuring accep- 
tance of his Long Beach code message station. , This accept- 
ance, McKean says, results from Berg's lower rates, and that 
alone. (Br. 14). But on this point the Examiner himself 
refused to draw so sweeping a conclusion, noting that "...the 
record is not sufficient to permit definitive conclusions... 
to be drawn [on this point!” (R. 590), since at most the 
evidence might merely suggest such a conclusion. Inasmuch as 
the Examiner's refusal to make this conclusion has never been 
questioned before the Commission, it should not be heard at 
this late date. 

McKean further argues (Br. 15-16) that the Commission, 
by giving decisive weight to the proposed service, has 
attempted to evade this Court's ruling in the Telanserphone 
case, supra. That case holds that while the choice between 
applicants "...need not be made on the basis of Crates] 
alone”, and that while the Commission is not "...to determine 


the reasonableness of the rates", 


ein deciding between the two applicants 
{the Commission, should consider the rela- 
tive jcosts to the public, along with all 

th i compa fac 6 NE 
U.S. App. D.C. 398, 400, 231 F.2d 732, 734. 
(Emphasis added) 
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However, it is self-evident from the Commi 
decision and the foregoing discussion that the re 
the nenaseiodel tere fully complied with. In 1 
whole record, we submit that the balance which th 
sion struck among the comparative factors was a x 
one, well within the Commission's discretion. 
has clearly failed to sustain its burden of demon 
contrary. 
CONCLUSION 
For the foregoing reasons, the Decision an 


the Commission should be affirmed. 
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18/ Appellant also claims (Br. 17) that the decis 
in the Los Angeles proceeding is inconsistent wit 
sion's recognition (R.666) of the fact that "The 
a primary preference to Smith on the basis of pro 
McKean's refusal to quote the sentence which foll 


nition speaks for itself, and makes further consi 
claims unnecessary. For the Commission also stat 
mission agrees that proposed rates should be take 
eration in evaluating the applications, but as in 
graphs 6, supra, ration i 


h nsi 
fundamental question of proper use of available channels.” 


(R. 667, emphasis added.). 
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(i) 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In the opinion of the Intervenor, the questions are: 


1. Whether the Commission erred in concluding that 
one of two available one-way paging frequencies in Los 
Angeles should be utilized for common carrier actual ver- 
bal message service,proposed only by intervenor (and for 
which a public need had been adequately demonstrated), 
where the other available frequency is already being used 
for code message service. 


2. Whether the Commission erred in concluding that, 
although competition is desirable, it is not to be achieved 
at the expense of precluding commencement of a new type 
of service for which a public need has been shown in Los 
Angeles. 


3. Whether the Commission erred in concluding that 


rates must be considered of less importance than the types 
of services proposed, when weighed against the factor of 
offering actual verbal message service, for which a public 
need has been adequately demonstrated. 


COUNTER STATEMENT OF THE CASE 
STATUTES INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Record Supports and the Examiner's Findings 
Adopted by the Commission Reflect a Need for Verbal 
Message, One-Way Paging Service and the Commission's 
Recognition of this Need Constitutes a Lawful Exercise 
Of its Discretion : 5 . : : 


A. The Commission Acted Properly in Granting 
One of the Two Available Frequencies for 
Verbal Message Service 3 7 


B. The Award of One of Two Available Frequencies 
For Message Service in Los Angeles is Consistent 
With the Award of the Only Available er ERSTENT, for 


Code Service in Santa Ana 


. The Commission's Determination that Rates Must be 
Considered of Less Importance than the Type of Service 
Proposed was Proper, Rational and Supported BY the 
Record : . 4 . : 

. The Commission Properly Concluded that the Provision 
Of a New Type of Service Outweighs the Benefits of 
Creating Additional Competion and Appellants 
Cheaper Rate , 


CONCLUSION 
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APPEAL FROM DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTER STATEMENT OF THE CASE 


Appellant's statement of the case is both argumentative and mis- 
leading by omitting essential facts relative to intervenor's proposal. 
The most striking omission is appellant's disregard of the extensive 
record evidence on the need for intervenor's actual verbal message 
service. This Counter Statement of the Case is accordingly designed 
to supply these glaring omissions in order to place the case in proper 


perspective. Other relevant facts will be set out in the Argument portion 


of this brief, as necessary. 
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Intervenor applied to the Federal Communications Commission for 
construction permit for the first actual verbal message, one-way paging 
service in the Domestic Fublic Land Mobile Radio Service in Los Angeles, 
California, on the frequency 43.22 mc. (R. 1-5) Appellant applied for 
authority to provide, on the same frequency , code message service in 
Los Angeles, which was already supplied by intervenor. (R. 672-676, 
680) Both applications were designated for hearing, together with the 
applications of George W. Smith and Benjamin H. Warner, Jr., for one- 
way stations on the frequency 35.22 mc at Santa Ana, California. Only 
the frequency 43.22 was available for assignment at Los Angeles but both 
frequencies were available at Santa Ana. (R. 64-67) The Commission 
concluded that in order to achieve a fair, efficient and equitable distri- 
bution of the frequencies and services in question, the frequency 43.22 
mc Should be assigned to Los Angeles and 35.22 mc to Santa Ana. 

(R. 1118, 1316) This determination has not been challenged. 


Intervenor! is a pioneer in the mobile common carrier communi- 
cation field. Communication common carriage is intervenor's sole 
business activity and source of income. (R. 159-161, 134) Appellant is 
the largest operator of telephone answering exchanges in Los. Angeles, 
which has more such services than any other city. (Tr. 377, 404)2 
Appeliant would not pursue the common carrier business without the 
support of his telephone answering business. (Tr. 424) 


: By order dated February 10, 1961, this Court granted the motion of Robert 
C. Crabb to substitute Mobilfone, Inc. as intervenor on the ground that the auth- 
orization under appeal awarded by the Commission to Robert C. Crabb has been 
assigned by him to, Mobilfone, Inc. Robert C. Crabb is the principal stockholder 
ant president of Mobilfone, Inc. and in charge of the operation of the assigned 
station. 


2 ; 
Reference (Tr. ) is to the pages of the original transcript of hearing 
and identified in the Index of Record as Record Items 19 (Tr. 1-21), 35 (Tr. 22-103), 
38 (Tr. 104-264), 39 (Tr. 265-397), 41 (Tr. 398-537), 42 (Tr. 538-690) and 43 
(Tr. 691-829). 
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The hearing examiner's initial decision makes extensive and detailed 
findings in paragraphs 15 and 46, et seq. on the question of need for 
intervenor's verbal message service. Appellant did not except to these 
findings , but has ignored them in his brief. The Commission's final 
decision in its reference to "the adequately demonstrated need for verbal 
message service" (R. 1320) expressly relied on these findings of the 
hearing examiner.3 Since the examiner's findings faithfully reflect the 
evidence in the record on the question of need, we are quoting them 
verbatim to demonstrate how comprehensive and detailed intervenor's 
showing of need was; and how greatly it exceeded the 25 interested 
customers to whom appellant would have the Court believe the showing 
was limited. (Br. 6) Thus the examiner found and the Commission 


accepted as a basis for its decision that: 


"15. Crabb's present one-way paging service consists of the 
transmission of codes and coded messages having prearranged 
meanings. For example, the three digit code number 411 would 
identify a particular subscriber and might also convey |the message 
‘Call your office ," while 441A2 might tell the same subscriber to 
‘Call Mr. Jones at the branch office.’ Crabb asserts that there is 
a need for the transmission of actual messages instead of codes 
and coded messages, and that this need cannot be met by combining 
message service and code service on a single channel. Such a 
combination would, in Crabb's view, be inefficient in that it would 
reduce the total capacity of the channel, and undesirable in that 
the subscriber would have to wait through a longer cycle and would 
be compelled to listen to a variety of messages intended for others. 
Crabb's proposal, therefore, is to add a second frequency to his 
existing service and to use the second frequency for repetitive 
message service exclusively." (R. 1093; based on evidence at 
R. 135 and 141) 


S In paragraph 3 of its decision, the Commission stated: 'The examiner's 
findings of facts, to the extent he made findings, were not in essential dispute, 
and they are adopted with the modifications noted herein and in the appendix 
hereto..." (R. 1317) 
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All references to appellant's brief are identified as (Br. ) 
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"46. ...Crabb has a request from a large concern for 56 
units for repetitive message service. If he wece to place these 
units on his present one-way channel he would, he believes, lose 
many subscribers because he would have to lengthen the 30-second 
cycle to 90|\seconds. Eight of nis large-volume users have indicated 
that they would not contiaue the service if the cycle exceeded 30 
seconds, the maximum they are willing to listen to for the trans- 
mission of numbers (see Par. 51, below). Increasing the cycle to 
$0 seconds; would immediately restrict the channel capacity to 100 
units , about the same number, he points out, as are handled by the 
Washington, D.C. and San Francisco one-way paging stations which 
intermix codes and messages. (Based on evidence at R. 147 and 
Tr. 529, 531 and 624) 


"47. Crabb made a questionnaire survey of 'need' for repetitive 
message service. Twenty-five of his present one-way subscribers 
replied that they would be interested in the service and willing to 
pay $20 a month per unit. Seven subscribers replied that they were 
interested in the message service, but not at this price. Crabb has 
interviewed 6 operators of telephone answering services in the Los 
Angeles area and estimates that among their subscribers, principally 
small businessmen in sales, service, repair, real estate, and 
insurance, he could get message customers for 175 units. Customers 
in these categories rely extensively on radiopaging, and its value 
would be enhanced to them if they could receive a message.° Crabb's 
interviews with about 200 prospective customers lead him to believe 
that he could secure orders from 100 customers for from 150 to 200 
units (apparently in addition to the 175 mentioned above); the potential, 
he feels , "goes a long way beyond that'. (Based on evidence at R. 148- 
149 , 188-189 and Tr. 175) 
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Crabb |feels that physicians, who are among the large users of tele- 
phone answering services, do not, as a rule, require message type paging, 
but that repetitive number paging is sufficient for them. 


"48. On the basis of his experience Crabb believes that repeti- 
tive message service is needed by people like salesmen, servicing 
men of all kinds, collectors, appraisers, supervisors, detectives, 
and patrolmen, all of whom work throughout the metropolitan area. 
Repetitive number service, he feels, is not enough for them because 
it merely tells them that they may be wanted, without the message. 
This means that the paging call must be followed by a telephone 
call to the office. Crabb asserts that for a man traveling in an auto- 
mobile the expense of stopping his car to telephone may be greater 
in terms of inconvenience, waste of time, parking fee, and telephone 
charge, than the value of the radiopaging service, and that it would 
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be important to him to be able to receive a message so that he would 
not have to stop and telephone. Common carrier two-way service, 


Crabb declares, is usually too expensive for these pe 
ly, he says, private radio service, as in the Business 
Radio Services, is too expensive for them, especially 
Angeles metropolitan area where the coverage of the 


rsons. Similar- 


or Citizens 
in the Los 
average private 


radio system is limited by the nature of the terrain unless the base 
station is at one of the elevated sites from which good coverage can 
be obtained. But sites like this are expensive, create maintenance 
problems, and even when available may require additional repeater 
locations for adequate coverage. Crabb's experience] indicates that 
unless a business requiring coverage throughout the Los Angeles 
area needs 25 or more radio-equipped vehicles, the expense of a 
private system is not justified. For this reason, Crabb believes, the 
market for common carrier mobile services in the Los Angeles area 
is greater than in most other parts of the country, where the private 
radio services have made more serious inroads into the common 
carrier business than in Los Angeles. In addition to the barrier of 
expense, noted above, Crabb believes that two-way service is not 
suitable for the customers enumerated in this paragraph because of 
the time they must spend away from their automobiles where the 
two-way receiver is installed; this objection would be overcome 


with a paging pocket receiver through which they could receive 
messages at all times. Crabb is of the opinion that message paging 
cannot be furnished in the two-way frequencies because its repetitive 
nature would disrupt two-way communications. (See below, Par. 50) 
(Based on evidence at R. 147-148) 


"49. Nor, says Crabb, is the repetitive number and code service 
a substitute for the message paging service. While theoretically a 
large number of code messages with different meanings can be 
devised, in practice their use is unwieldy because it is difficult with- 
out an explanatory chart to keep track of them. Crabb's experience 
indicates that no one has successfuliy used more than 10 different 
codes. (Based on evidence at R. 147-148 and Tr. 311+312) 


"50. Crabb's present one-way service consists only of the 
repetitive number, and repetitive number and code paging. He has 
made tests to determine whether the repetitive message service 
could be provided on a single frequency together with the repetitive 
number and code service. These tests, which included the actual 
placing on the tape of messages and code numbers, convinced him 
that the two types of service are incompatible and, if combined, 
would be wasteful of air time. To achieve intelligibility on the air 
a definite rhythm must be maintained in paging. This|can be done 
without wasting air time when only one or the other type of service 
is furnished. To illustrate: The transmission of a number alone 
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takes 1.1 seconds; of a number and code 1.4 seconds; and messages 
take at least 5 seconds of air time. When a 1-second call number is 
inserted between two 5-second messages, it is necessary to use a 
longer than normal identifying space before and after the call number 
to prevent its being read into either or both of the messages. For 
example: '445 Jones 5765 Sunset 16110" . . . '447' .. .'451 Arthur 
2100 Atlantic Adam 33.33'. The messages for '445' and '451',, both 

5 seconds long, tend to obscure the number '447' between them unless 
there are long spaces before and after the number. Such spaces waste 
air time. Without them, intermixing repetitive numbers and repetitive 
messages on one frequency would produce an irregular pattern, without 
rhythm, which would be hard to 'read' on the air, and in many instances 
messages might be misunderstood. (Based on evidence at R. 141-142) 


"51. For another reason, Crabb feels, the two are incompatible 
on the same frequency. Over the years he has made an analysis 
of customer reaction to different methods of operation in radio- 
paging service, and he has had many discussions with all sorts of 
businessmen who use his paging service or who are potential 
customers. He has found that the average subscriber to a repetitive 
code type service is content to wait only 30 seconds for his number 
to come up in the transmitter series. Buta 30-second cycle is too 
short for a practical message service, as the capacity of the channel 
would be unduly limited. A subscriber to message service, however, 
he feels, will wait 90 seconds for the transmission cycle to finish 
because of the greater value of a message service. (Based on 
evidence at R. 142) 


"52. In order to determine the capacity of a paging frequency 
for repetitive number, repetitive code, and repetitive message 
services , Crabb conducted a study of the maximum channel capacity 
in terms of units for each type. The study is based on a daily 
record of traffic kept by Crabb and spot checks made from time 
to time of the paging traffic volume. The study revealed that 3.1% 
of the total subscribers were on call at any one time. However, 
channel capacity must be determined by the maximum load, rather 
than the average load. At the time the study was conducted there 
were 209 units in service, but for the purpose of the study the figure 
of 200 was used. The average number of calls was, therefore, 

6.2. The highest number attained during the study period was 
18. For the purpose of the study the median between the average 
and the maximum, or 12.1 out of 200 on call, was used. Thus, 
the study indicates that 6% of the total uses the channel at any 
one time. On the basis of this study, it was ascertained that the 
maximum capacity 1) for repetitive numbers is 455 units for 

a single frequency; 2) for repetitive codes, 356 units; and 
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3) for repetitive messages, 300 units.” Since there is no 
actual experience in Los Angeles with repetitive message 
service, it is possible, because of the greater value and con- 
venience of message paging as compared with number paging, 
that a proportionate increase in the length of the calling cycle 
may be acceptable which would increase the channel capacity 
in terms of units." (Based on evidence at R. 143-145) 
a 
Y These figures were arrived at by the following computation: 
INDIVIDUAL MAXIMUM 
SERVICE CALL LENGTH CYCLE LENGTH 


Repetitive Numbers 1.1 seconds 30 seconds 
Repetitive Code 1.4 seconds 30 seconds 
Repetitive Messages 5.0 seconds 90 seconds 


FORMULA 


Maximum number of users on call N 
Total number of users x 
Maximum number of users on call 6% of X 


FOR REPETITIVE NUMBERS FOR REPETITIVE CODES 


N= 30. N= 30 | 
Ti 27.3 1.4 21.4 


455 (Max. total) x ~ 2h = | 357 (Max. total) 


FOR REPETITIVE MESSAGES 
WS Sons 
5 
X = 18 = go" (R. 1101-1104)" 

Intervenor's existing code paging station served 275 units at the time 
of the hearing. (R. 1094, Tr. 187) Appellant estimated the |capacity of his 
proposed station at 500 units, and showed, based on a survey, that there 


is a need for 309 units for code message service. 


Appellant's proposed rate for his code service is lower than inter- 
venor's rate for the existing like service; and the proposed/ verbal message 
service. However, there is ample evidence to support the Commission's 
conclusion that intervenor's charges are not unwarranted or excessive: 
The number of calls under the minimum charge under the existing and 
proposed service is limited in order to control the use of air time by 
subscribers and avoid abuses. With an unlimited number of calls 
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permitted, a subscriber could subscribe to one receiver and buy several 
additional units which would be distributed to his employees. In this way, 
by the use of a few codes, the subscriber could receive calls greatly in 
excess of the one subscribed. This type of abuse is difficult to control. 
(Tr. 625) The limit placed on the number of calls under the minimum 
service charge is based on intervenor's experience which indicates that 
60 calls is more than enough for the average subscriber. (R. 191, 192) 
Intervenor's customers do not object to the price of the service and no 
customer has cancelled because of the price. (Tr. 184-186) Intervenor 
lowered the rate for the code paging service from $17.50 to $15.00 per 


month per unit, when the growth of the service justified such action. 
(R. 193-194) From 1954 through 1958 intervenor's profit from the 
one-way station amounted to $5,505.51.° (Form L financial reports 


officially noticed, Tr. 416) 


On the basis of the record, which includes the foregoing facts, the 
Commission concluded that (1) although code message service will serve 
more subscribers ,|to limit the only two frequencies in a metropolis 
such as Los Angeles to this single type of service and completely dis- 
regard the demonstrated need for actual message service would not be 
consonant with the public interest (R. 1320); (2) appellant's rate will 
have to be preferred but the Commission could not conclude from the 
evidence that intervenor's charges are not warranted or excessive 
(R. 1320); and (3) the decisive factor of offering a needed new type of 


: The breakdown, year by year, is as follows: 


Revenues Expenses Profit (Loss) 
1958 $33,495.84 $30,641.03 $2,854.81 
1957 31,773.76 29,278.32 2,495.44 
1956 27,165.37 27,162.62 2.75 
1955 24,001.60 24,658.41 (656.81) 
1954 5,303.86 4,494.54 809.32 
$5,505.51 
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service more than offsets the comparative preference granted to appellant 
for a more favorable rate structure and the creation of competition. 
(R. 1321) 


STATUTES INVOLVED 


The pertinent provisions of the statutes involved are set forth 
in the text of the brief. 


SUMMARY OF ARGUMENT 


The Commission's award to intervenor of a one-way paging 
frequency for the first and otherwise not available actual verbal message 
service in Los Angeles is based on substantial evidence in the record. 
This evidence is fully reflected in the Commission's decision through 
the extensive and detailed findings of the hearing examiner which have 
been adopted by the Commission. 


There is substantial evidence in the record to show that there is 
a need for the proposed actual verbal message service; and |that such 
service could not be provided on any of the existing facilities. While 
there is also evidence that there is a need for appellant's additional 
code service which is already available in Los Angeles, the \Commission's 
choice of intervenor's proposed verbal message service is fully within 
its discretion. Similarly, the Commission's conclusion that where two 
frequencies are available and one is already used for code service, the 
other should be assigned for message service, if a need therefor has 
been demonstrated, is rational, supported by the record, and not in- 
consistent with the award to the Santa Ana applicant. In the latter case 
there was only one frequency available and the Commission |chose the 
one of the two applicants who proposed to serve more people than his 
opponent. 


In granting intervenor's application, the Commission gave the 
required consideration to the effect of appellant's lower rates and the 
creation of additional competition. The Commission was not required, 
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however, to make the award on the basis of appellant's preference due 
to his lower rate and the creation of competition. It was not unlawful 
for the Commission to consider these two factors of lesser importance 
than the provision of the new, needed, and otherwise inot available 
message service. Similarly, the Commission did not have to determine 
the reasonableness of intervenor's rates but only to consider the 
relative costs of the two proposed services to the public with all other 


appropriate comparative factors. This is what the Commission did. 


Nor was the Commission obliged to consider the creation of additional 
competition as the all-decisive element in this case. This factor was 
only one of the elements of the public interest to be considered together 
with the rates and the proposed provision of a new and needed service. 
The Commission selected the latter as the decisive factor after weighing 
all the other elements in the context of the evidence presented in the 
record and reflected in the adopted findings of the examiner. 


Accordingly, under the decisions of this Court and the Supreme 
Court, cited infra in this brief, the Commission's judgment was lawful 
and proper and should be affirmed. 


ARGUMENT 


The examiner concluded that the creation of additional competition 
was the decisive consideration and made a grant to appellant. The 
Commission, based on the evidence and findings of the examiner, con- 
cluded that the provision of a new and needed service proposed by 
intervenor was the decisive factor. Both the Commission and the 
examiner limited the comparison of intervenor's and appellant's 
applications to three factors: the type of service, the rates, and the 
frequency. (R. 1320) Appellant did not except to this choice and does 
not contest it in this appeal. The burden of appellant's argument is that 
the Commission, in comparing intervenor's and appellant's proposals, 
erroneously decided that the weight attached to each of the three factors, 
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in the context of this case, tipped the scale in favor of intervenor. 
Appellant argues that the evidence shows that the grant should have 

been awarded to him and that the Commission's failure to do so was 
arbitrary and capricious. The issue reduces, therefore, to the question 
of whether the Commission's decision is supported by the record and 

not otherwise contrary to law. If it is, the Commission must be affirmed. 
This Court has held that the function of deciding which of the competing 
applicants may receive a grant of a construction permit is/one that the 
Congress has confided in the Commission. The Court may not super- 
impose its judgment where the Commission's evaluation is not shown 

to be arbitrary, capricious, irrational or unreasonable. Beachview 
Broadcasting Corporation v. Federal Communications Commission, 

104 U.S. App. D.C. 377, 262 F.2d 688. Similarly, if the result reached 

is reasoned, this Court will not reverse the Commission even though the 
underlying factors may be subject to different ultimate inferences, 
Tampa Times Company v. Federal Communications Commission, 97 U.S. 
App. D.C. 256, 230 F. 2d 224; and even if the evidence could also support 
a different choice. McClatchy Broadcasting Company v. Federal 
Communications Commission, 99 U.S. App. D.C. 195, 239 F. 2d 15. 

We will show that the Commission's judgment is supported by substantial 
evidence in the record and must therefore be affirmed. 


I 


THE RECORD SUPPORTS AND THE EXAMINER'S FINDINGS ADOPTED 
BY THE COMMISSION REFLECT A NEED FOR VERBAL MESSAGE, ONE- 
WAY PAGING SERVICE AND THE COMMISSION'S RECOGNITION 


OF THIS NEED CONSTITUTES A LAWFUL EXERCISE OF ITS DISCRETION. 


The Commission Acted Properly in Granting One of the Two Available 
Frequencies for Verbal Message Service. 


Appellant argues that the Commission concluded, without stating 
reasons, that intervenor's proposal is to be preferred in order to give 
all segments of the public the service they seek; and that it) refused to 
consider that intervenor could provide message service on/his present 
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one-way and two-way facilities. (Br. 18) But this argument ignores the 
record. As shown in our Counter Statement of the Case, intervenor 
introduced extensive evidence that the proposed one-way message service 
could not be provided on his existing one-way or two-way facilities because 
it was incompatible with either and would result in an inefficient channel 
utilization. Moreover, an attempt to superimpose verbal message service 
on the existing one-way paging channel would result in a loss of existing 
one-way customers by limiting channel capacity and generating customer 
dissatisfaction due to the lengthening of the message cycle — a definite 
detriment to the public. Finally, the proposed verbal message service 

is designed to meet a need inherently incapable of being satisfied by 

the two-way service because the latter is provided to car-installed 
receivers only. Hence, it is of no use to persons who need verbal message 
paging service when not in their automobiles. Last but not least, 
appellant's argument for providing the proposed service on the existing 
facilities is premised on a false characterization of the message traffic 

as "small". The record is clear that this traffic would be anything but 
small. Intervenor has shown a need for more than 400 units for the pro- 
posed verbal message service. This exceeds the need shown by appellant 
for 309 units for the proposed code service. 


The fact that there is no other one-way paging system in the United 
States providing exclusive message service on one channel and exclusive 
code service on another is irrelevant. Intervenor has been a pioneer in 
the mobile communications field. His proposal for this new service should 
not be condemned merely because there is no other such service else- 
where where a definite need has been demonstrated for it in Los Angeles. 


All of the foregoing facts are in the record and have been included 
in the examiner's findings of fact. The latter have not been excepted to 
by appellant; and have been adopted by the Commission. Thus, the 
Commission's ultimate conclusion is buttressed by and founded on such 


findings. That some of this evidence was disputed (e.g.,appellant's 
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personal opinion that intermixing codes and messages is practicable) 

and that there was a showing of a need for appellant's proposed code 
service , does not make the Commission's award to intervenor arbitrary. 
As in every comparative hearing, the Commission weighed all the 
evidence and drew the ultimate conclusion in favor of the applicant who, 

it felt, would better serve the public interest. That the record could 

also support a grant to appellant means only that the case was close and 
the judgment delicate, but not that it was arbitrary. Pinellas Broadcasting 


Company v. Federal Communications Commission, 97 U.S. App. D.C. 


236, 230 F. 2d 204; Tampa Times Company v. Federal Communications 
Commission, supra; McClatchy Broadcasting Company v. Federal 
Communications Commission, supra. But while the judgment may have 
been delicate, the choice was clear. For the greater value of the verbal 
message service over the code service is readily apparent when visualizing 
a subscriber at a construction site or driving along one of the Los Angeles 
Freeways where telephones have yet to appear. The message service tells 
him instantly all he needs to know regardless of the nature of the message. 
But the code service merely directs him to call his office or|at best gives 
him a limited coded message. Where telephone is not available, as in the 
two above examples, the code service is of little value — the) message 
service invaluable. But even when telephone is available, there is for a 
code subscriber the additional cost of the telephone call and the loss of 
time and inconvenience that go with it, especially for the vehicular 
subscribers in finding a parking space to use the telephone. 


The decision in Harrell v. Federal Communications Commission, 
205 U.S. App. D.C. 352, 267 F. 2d 629, cited by appellant (Br} 18) is 


inapposite on the issue of whether the Commission's decision is based 

on sufficient evidence. In that case, the key issue was the comparative 

needs of the two communities in question. This Court held that: 
"Under such circumstances, the Commission could hardly 


find that one community's need was greater or less than the 
other's without substantial evidence as to those needs." 
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In the case at bar, there was extensive and substantial evidence as to the 


respective needs for the two types of proposed paging services. The 


Commission, acting fully within its discretionary power, concluded that 
the need for the verbal message service proposed by intervenor was the 
greater of the two. 


By accepting the findings of the hearing examiner, the Commission, 
contrary to appellant's assertion (Br. 18), did answer his showing that, 
in terms of numbers alone, more persons could be accommodated on his 
proposed code message service. But the Commission did not consider 
this factor to be decisive. Instead, the Commission placed on the one 
side of the scales appellant's code service, the number of persons it 
could accommodate, and the fact that such service was already available; 
on the other side, the Commission placed intervenor's first verbal 
message service and the number of persons it could accommodate. 

Then the Commission tried to balance the scales by reference to the 
number of frequencies available. The scales tipped in favor of inter- 
venor because one of the frequencies was already used for code service; 
hence the other should go to the applicant proposing a new service for 
which a need has been shown to exist. That this is precisely what the 
Commission did is clear from the following statement in Faragraph 11 
of its decision: 

"The salient fact here is that there is already existing in Los 

Angeles another one-way service which is limited to code- 

message-only. Although code-message-only will serve more 

subscribers, to limit the only two frequencies available in a 

metropolis such as Los Angeles to this single type of service 

and completely disregard the adequately demonstrated need 

for actual message service, would not be consonant with the 

public interest." (R. 1320) 

And it is equally clear that such balancing of competing and conflicting 
factors is the essence of the Commission's function entrusted to it by 
the Congress. Since the facts so balanced are based on record evidence, 
the Commission's choice of intervenor cannot be disturbed, even though 
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a different conclusion could also be reached on the same facts. 


McClatchy Broadcasting Company v. Federal Communications Commis- 
sion, supra. 


But the Commission did not rest its decision on the types of service 
alone. Though the scales tipped in favor of intervenor, the Commission 
further surcharged them with the rates and the competition issues. On 
both, it found that the desirability of providing a new and needed service 
outweighed any advantages accruing to appellant from his lower rate and 
the creation of additional competition. Here again the Commission's 
conclusions rationally flow from the findings of fact and the evidence in 
the record, as will be shown more fully in Parts II and II of this brief, 
infra. 
B. The Award of One of Two Available Frequencies for Message Service 

in Los Angeles is Consistent with the Award of the Only Available 

Frequency for Code Service in Santa Ana. 

Nor is the award to intervenor inconsistent with the rationale of 
the Commission's decision in the Santa Ana phase of the case. The 
salient factor distinguishing the two comparative proceedings was that 
only one frequency was available for assignment in Santa Ana whereas 
two frequencies were available for assignment in Los Angeles with 
one already in use and the other subject to the instant proceeding. Based 


on this significant difference, the Commission concluded: 


"In Santa Ana, where there is room for only one such or 
way radio service, the needs of the greatest number o 
potential subscribers become controlling." (R. 1318) 


Transparently , this conclusion is based on and rationally flows from the 
record. Similarly, it is patently reasonable on its face. Appellant does 
not cite any facts in the record militating against this conclusion. Nor 
does he advance any argument that it is inconsistent with the Commis- 
sion's determination that where two frequencies are available and one 
already is used for code service, the other may rationally be assigned 
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for message service even though capable of accommodating a smaller 
number of subscribers, if the need for such message service is 
established. 


Instead, appellant contents himself with posing two contrived, 
rhetorical questions based on false premises. Appellant's first question 
is ''Why is Santa Ana denied message service when it :is feasible to 
provide such, along with code service?" (Br.19) We have already shown 


that the record supports the conclusion that it is not feasible to provide 


message service along with code service. The two are incompatible, 

as found by the Examiner and accepted by the Commission, because the 
need for a rhythm in transmitting the two types of messages requires 

gaps in transmissions which are wasteful of airtime. Secondly, inter- 
mixing the two types of services would require the tripling of the message 
cycle used for the code service alone, to the dissatisfaction of the code 
customers. Finally, such intermixing would drastically reduce the channel 
capacity to 100 units. This intervenor's estimate, based on actual 
experience, is not too different from the estimate of 150 units supplied 

by the Santa Ana applicant who proposed to intermix both types of services 
and is further supported by the experience of the one-way stations in 
Washington and San Francisco. (Tr. 624-625) But in any event, either 
estimate places the channel's capacity far below that achievable when 
used for code or verbal messages exclusively. The answer to appellant's 
question is, therefore: Santa Ana is denied verbal message service 
because the single frequency available to this town can serve more units 

if used for code service alone. 


Appellant's second question is "Why is Los Angeles accorded 
message service when demand therefor is small and greater demand is 
evidenced for appellant's low-cost, unlimited call code service and when 
whatever demand exists for message type service may be met with the 
existing facilities?" (Br. 19) The falsity of the contention that demand 
for actual verbal message service may be met on the existing code 
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message facilities has already been exposed above. The record also 
clearly shows that the proposed verbal message service could not be 
provided on intervenor's existing two-way facilities because|the two 
types of service are incompatible and the use of the two-way facilities 
for one-way paging would restrict the service to car receivers and 

deny paging service to persons with pocket receivers. 6 The need for 
the latter type of service by persons out of their automobiles greatly 
predominates. (Tr. 329) Finally, appellant's claim that the |\demand for 
actual verbal message service is small is altogether contrary to the 
record evidence which shows a greater demand, in terms of|the potential 


surveyed, for intervenor's service than for appellants’. To answer, 


therefore, appellant's second question: Los Angeles is accorded message 
service because the record shows a very substantial demand for such 
service and because the area's population is already served |by a code 
service. In these circumstances, the lower cost of appellant's additional 
code service for the Los Angeles area could reasonably have been con- 
sidered by the Commission as less important than the provision of the 
first and needed message service. There is nothing irrational, capricious 
or arbitrary in this decision; and it is entirely consistent with the award 
of the frequency for code service in Santa Ana, in markedly different 
circumstances. 


The Commission is required by Section 303 (g) of the Communications 
Act of 1934, as amended, 47 U.S.C. §303(g), to encourage the larger and 
more effective use of radio in the public interest. The provision of a 
new, needed, and otherwise not available, service certainly constitutes 


c In the light of appellant's insistence that paging service can be provided on 
the two-way channels, it is rather difficult to understand why appellant does not 
put this theory to practice. Appellant is the licensee of two two-way common 
carrier channels. One of these channels is under a construction permit and, 
therefore, still has 100% vacant capacity. (R. 235) This would give appellant an 
opportunity not only to meet the demand, he claims exists, for a low-cost code 
paging service, but also to introduce competition which appellant contends is 
missing and needed. 
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such an encouragement. Also, Section 307 (b) of the Act, 47 U.S.C. 
§307(b), imposes upon the Commission the obligation to provide for a 
fair, efficient and equitable distribution of radio service to each 
community when assigning frequencies. Froviding for the proposed new 


verbal message service constitutes a recognition of this statutory obli- 


gation. We submit that, on this record, a denial of intervenor's application 
would be inconsistent with the mandates of both sections of the Communi- 


cations Act. 
I 


THE COMMISSION'S DETERMINATION THAT RATES MUST BE 

CONSIDERED OF LESS IMPORTANCE THAN THE TYPE OF 

SERVICE PROPOSED WAS PROPER, RATIONAL AND SUPPORTED 

BY THE RECORD. 

Appellant takes issue with the Commission's statement that it could 
not be concluded that intervenor's rates "are not warranted or excessive" 
and argues that this conclusion is contrary to the evidence which, accord- 
ing to appellant, shows that intervenor's rates have stifled public use of 
his one-way signalling facility. (Br. 14) The argument is without merit. 


Appellant places heavy reliance on the very limited evidence in the 
record concerning the Long Beach, California, station, which charges 
$10 per month per pocket receiver and has more units in service than 
intervenor's station. In this connection, appellant incorrectly states 
that intervenor's station had only 205 units in operation. (Br. 14) The 
fact is that at the time of the hearing this station had 275 units in opera- 
tion. (Tr. 187) Furthermore, appellant inaccurately asserts that there 
are no other services competing with intervenor. The 'fact is that, as 
the examiner found (R. 1094) , the service contour of the Long Beach 
station is wholly within thecontour of intervenor's service and comprises 
a substantial portion of the populated service area, which includes a large 
part of the Los Angeles metropolis. (R. 285) Clearly, therefore, the 
Long Beach station is able to compete with intervenor.. Moreover, the 
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award of a paging frequency to Santa Ana creates additional competition 
for intervenor in that area. Santa Ana lies within the service contour 

of intervenor's station (R. 229); and intervenor has customers from this 
town. (Tr. 613, 617, 619) 


The Long Beach applicant did not testify in this proceeding. There 
is no direct evidence in the record as to the manner in which the Long 
Beach station operates, the service it provides and the extent of the 
public acceptance it has actually found. The principal record evidence 
consists of the official notice taken of the financial Form L reports filed 
with the Commission by the Long Beach licensee. These reports show 
only the number of units in operation on December 31 of the/report year. 
They do not show the average number of units during the year. On the 
basis of this limited evidence, appellant draws a sweeping conclusion 
that the greater public acceptance of the Long Beach station|is attributable 
to a single factor — unlimited calling for a lower rate. But there is no 
basis for any such conclusion. The Hearing Examiner recognized the 
limited value of this evidence when he stated in his conclusion that 

“Although the record is not sufficient to permit definitive 

conclusions to be drawn, it is at least suggestive that Berg's 

Long Beach station, with an unlimited rate service similar 

to the one proposed by McKean, has more customers, ina 

smaller market, than Crabb." (R. 1120) 
Thus, the Commission did not ignore the limited evidence of the Long 
Beach station's rates. It merely refused to draw therefrom |the un- 
warranted conclusions appellant is urging. This evaluation of the 
evidence is again completely within the Commission's discretion; and is 
based on the adopted findings of the Examiner. 


Similarly, appellant's vaunted experience in Phoenix, Arizona 
does not support any sweeping conclusion concerning the effect of low 
unlimited rates. (Br. 15) While appellant's Phoenix, Arizona, station 


initially attracted 140 subscribers, they were lost within two months 


because of a receiver failure. Thereafter, for almost three lyears 
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during which appellant operated the station, the number of subscribers 
never exceeded 14. (R. 252) Certainly, not a very convincing showing 
of the attractiveness of low unlimited rates as compared to intervenor's 


charges. 


Appellant's 
Contrary to iibeensets assertion, the Commission was fully 


justified by the record in stating that it could not be concluded that 
intervenor's rates "are not warranted or excessive”. a The Commission 


had before it evidence that intervenor's rates had been lowered when 
the number of units increased sufficiently to permit a reduction. There 
was no direct evidence in the record that any customer objected to the 
rate and cancelled because of it. Certainly, appellant was free to intro- 
duce such evidence. His failure to do so permits at least an inference 
that such evidence was not available, cf. Interstate Cirqit v. United 
States, 306 U.S. 208, 226. On the other hand, there was evidence that 
intervenor's customers did not object to the rate and that nobody 
cancelled because of it. Furthermore, the Commission had before it 
evidence showing the extensive area covered by intervenor's station 
(R. 285); and the radio facilities utilized to provide one-way paging 
service, consisting of a main and standby 250 watt transmitters on Mt. 
Wilson; 2 microwave radio control link between the Mt. Wilson site and 
intervenor's office in Los Angeles; and an auxiliary test station at the 
Los Angeles office. (R. 162) The extent of these facilities and the area 
covered, together with the fact that intervenor's profits during a five 
year period of operation were only $5,500, fully justified a conclusion 
that intervenor's rates are not excessive or unwarranted. 


i It should be noted that the Examiner's preference of appellant did not rest 
on any conclusion that intervenor's rates were unreasonable. The Examiner 
expressly negated a possible inference as to any such effect of his decision by 
stating: "Nothing here said should be taken to mean that Crabb has abused his 
present power, or that he has not tried to furnish Los Angeles a meritorious 
paging service with rates and practices he thinks reasonable." (R. 1120) 
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Appellant's reliance on Telanserphone, Inc. v. Federal Communi- 
cations Commission, 97 U.S. App. D.C. 398, 231 F. 2d 732, is misplaced. 
In the Telanserphone case, the Commission was reversed because of its 
conclusion that it was not required to compare the rates for the proposed 
services where the types of service were different. Appellant argues that 
in the instant case the Commission has attempted to evade the Telanser- 
phone rule. This, according to appellant, is what the Commission has 
done by stating "in effect that 'rates have a meaning, but in this case that 
meaning is unknown’ " in lieu of outright labelling the rate factor as 
meaningless. (Br. 16) The fact is, however, that the Commission did 
no such thing.. The Commission compared the rates of the two applicants 
and concluded that appellant's rates "will have to be preferred, but we 
cannot conclude from the evidence that Crabb's rates are not warranted 
or excessive, merely that they suffer when compared to those of McKean. 
Just as in the Santa Ana phase of the proceeding, rates must|be con- 
sidered of less importance when weighed against the decisive factor of 
offering the type of service most necessary to the public.” (R. 1320) 

This squares precisely with the holding of this Court in the Telanserphone 
case as to the Commission's duty in a comparative proceeding with 
respect to the proposed rates. Thus, after making the statement quoted 
on Page 16 of appellant's brief that in a comparative hearing on common 
carrier applications the rates of each applicant are unquestionably 
important in deciding which service is more conformable with the public 
interest, this Court continued: 

"The award of course need not be made on the basis of this 

factor alone..." 

This is precisely what the Commission has done here.) It has com- 
pared the rates; awarded the preference on the basis of rates to the 


appellant but decided that other considerations, namely a demonstrated 


need for a new type of service outweighed the rate preference. The 
exercise of this type of discretion in a comparative proceeding is the 
essence of the Commission's function; and even when a different 
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ultimate conclusion could be reached on the same record, the Court 

will not substitute its judgment for the Commission's where the decision 
is supported by the evidence and represents a reasoned judgment. 
Pinellas Broadcasting Company v. Federal Communications Commission, 
supra; Tampa Times Company v. Federal Communications Commission, 


supra; McClatchy Broadcasting Company v. Federal Communications 


Commission, supra. Moreover, in comparing the rates in a proceeding 
such as this, the Commission is not required to determine their reason- 
ableness "but only’. . . in deciding between the two applicants it should 
consider the relative costs to the public, along with all other appropriate 
comparative factors". Telanserphone, Inc. v. Federal Communications 
Commission, supra. 


Il 


THE COMMISSION PROPERLY CONCLUDED THAT THE PROVISION OF 
A NEW TYPE OF SERVICE OUTWEIGHS THE BENEFITS OF CREATING 
ADDITIONAL COMPETITION AND APPELLANT'S CHEAPER RATE. 


Appellant discusses the competition issue under a heading of 
"Monopoly". (Br. 20) But this spectre of monopoly raised by appellant 
is nothing but a red herring in the context of this case. Appellant would 
have the Court believe that the grant to intervenor has fashioned an 
absolute monopoly of one-way paging service in the Los Angeles area. 
The facts belie any; such view of the Commission's grant. Intervenor is 
not, has not been and will not be a "monopolist" in the one-way field in 
Los Angeles. He has had for years competition from the Long Beach 
station; and the Commission's grant in the Santa Ana phase of this 
proceeding created additional competition from the new Santa Ana station. 
It has already been shown, supra, that the Long Beach station covers a 
substantial portion of the area served by intervenor, including a large 
part of Los Angeles. Clearly, the lower rate of the Long Beach station 
provides effective competition for intervenor's paging service for those 
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persons who require service in the area covered by the Long Beach 


station. The new Santa Ana facility authorized in the proceeding will 


provide competition in another portion of intervenor's servic 
which includes Santa Ana where intervenor has subscribers. 


e area, 
The new 


Santa Ana station will, therefore, be able effectively to compete with 


intervenor for such existing and prospective subscribers from that 


city. 


It is clear, therefore, that the "monopoly" attributed to 


intervenor 


is far from being complete. In these circumstances, with the above 


facts in the record, plus the extensive showing of need for intervenor's 


service and the impracticability of providing such service by 
means, there was nothing arbitrary or capricious in the Com 


any other 


mission's 


decision that the creation of additional competition, which would result 


from a grant to appellant, was not a decisive consideration when the 


price thereof would have to be the denial of a new and needed 
message service. 


Nor is the Commission's determination contrary to law. 


verbal 


It is one 


thing to say that a decision in favor of creating additional competition 


could be based on the Supreme Court's decision in Federal Communica- 


tions Commission v. RCA Communications, 346 U.S. 86. But 
a different thing to assert that a decision in favor of a new se 
against the creation of additional competition is prohibited by 
case, as appellant seems to argue. In fact, a careful reading 
RCAC decision instantly reveals that the Commission's decis 


it is quite 
rvice and 
the RCAC 
of the 


ion is 


fully consistent with the rationale of that case. For the Supreme Court 


made it abundantly clear that competition is not an absolute"), "even in 
those areas of economic activity where the play of private forces has 
been subject only to the negative prohibitions of the Sherman Law". The 
RCAC case, supra, at p.92. A fortiori, therefore, competition cannot be 
an absolute in a field so regulated as this one. 
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The RCAC decision stands for the proposition that the Commis- 
sion cannot assume that competition, where reasonably feasible, should 
be created because of the national policy in favor of competition. Instead, 
the Commission must base its decision, when creating additional com- 
petition, on its own evaluation of the needs of the public rather than on 
what it deems to be a national policy and "must at least warrant, as it 
were, that competition would serve some beneficial purpose such as 


maintaining good service and improving it." The RCAC case, supra, 


at p. 97. This clearly vests in the Commission the necessary discre- 
tionary power to decide, based upon its own evaluation of the evidence 
and the needs of the public, whether the creation of competition would 
be in the public interest. But this determination cannot be made ina 
vacuum. While competition may be beneficial, there may be other 
considerations which would bring greater benefits to the public. This 
is precisely the type of a decision the Commission made in the case at 
bar. The Commission's function in this field, reflecting the RCAC 
admonition that ''competition is not an absolute" , has been pointedly 
and succinctly summarized in its Report and Order in the microwave 
allocation proceeding in Docket 11866 as follows: 

"It is our responsibility under the Act to encourage the 

larger and more effective use of radio in the public in- 

terest. As was indicated by the Supreme Court of the 

United States in the so-called 'Three Circuits’ case, F.C.C. 

v. RCA Communications, Inc., 346 U.S. 86 (1953), the touch- 

stone of the Communications Act is not the fostering of 

competition per se, but rather that course which will best 

serve the public Tnterest, convenience and necessity. In 

the application of these criteria, certainly , competition 

would be one but not the sole factor to be considered." 

(18 Pike and Fischer R.R. 1767, 1788) 

The Commission did just that when it awarded this grant to inter- 
venor. It treated competition as one, but not the sole, factor to be con- 
sidered. Appellant's construction of the RCAC case would lead to an 
unlawful application of the Supreme Court's decision — namely, that 
additional competition should be created regardless of other counter- 
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vailing considerations which may well, as they do in this case, outweigh 
the benefits from competition. Any such construction of the RCAC case 
would result in elevating competition to the level of an absolute, contrary 
to the view of the Supreme Court; and would be just as improper as was 
the Commission's reliance on the national policy in favor of|competition 
as a basis for its original RCAC decision. It is implicit in the Supreme 
Court's statement that while the Commission must at least warrant that 
competition would serve some beneficial purpose when creating it, the 
Commission can also do the reverse: It may warrant that competition 
would not serve a beneficial purpose in a particular case because other 
more important factors would bring greater benefits to the public — here, 
the provision of a new verbal message service for which an adequate 
public need has been demonstrated. This Court's holding in| Tennessee 
Television Inc. v. Federal Communications Commission, 104 U.S. App. 
D.C. 316, 262 F. 2d 28, is strikingly apropos: 
"The diversification of media of communication that would 
result were the permit granted to appellant does not on the 
record so clearly warrant selection of appellant in the public 
interest as to outweigh other public benefits of the award 
to intervenor, at least to a degree that requires substitution 
of our judgment for that of the Commission." (104 U.S. App. 
D.C. at 319) 
So here the creation of additional competition does not, on this record, 
so clearly warrant selection of appellant as to outweigh the benefits the 
Commission has found would flow from the award to intervenor bringing 
the first one-way message service to the most extensive metropolitan 
area of the country. 


CONCLUSION 


Appellant's argument rests on feet of clay — a disregard of sub- 
stantial record evidence and a false premise built thereon. The ignored 
evidence is the well-documented showing of need for the proposed verbal 
message service. The false premise indulged by appellant is that the 
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proposed verbal message service can be provided on intervenor's exist- 
ing one-way and two-way facilities. An exposition of this flagrant disre- 
gard of the evidence destroys the false premise; and appellant's entire 
argument collapses of its own weight. Reduced to the essentials, 
appellant's case seems to boil down to this: The examiner based his 
decision in favor of appellant on a view that the creation of additional 
competition was more desirable than the provision of a new service pro- 
posed by intervenor. The Commission, adopting the extensive findings of 
fact on which the examiner based his award, concluded that the provision 
of a new service for which there was an adequately demonstrated public 
need outweighed the benefits of creating additional competition. This 
determination, supported by the record and not contrary to law, 
unquestionably constitutes a proper exercise of the Commission's dis- 
cretion in a comparative contest. 


As in all such cases, the selection of anawardee from among the 
two qualified applicants was "basically a matter of judgment, often 
difficult and delicate, entrusted by the Congress to the administrative 


agency". Pinellas Broadcasting Company v. Federal Communications 


Commission, supra. The Commission's decision in favor of intervenor 
should, therefore , be affirmed. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,969 


FARRELL McKEAN, D/B As 
BUSINESS AND PROFESSIONAL TELEPHONE EXCHANGES, 


Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MOBILFONE, INC., 
Intervenor. 


APPEAL FROM DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


INTRODUCTORY STATEMENT 


As was made clear in appellant's main brief, there is/consider- 
able difficulty in coming to grips with the rationale followed by appellee 
in reaching its Decision in this case. The Decision is a highly abbrevi- 
ated one and the conclusions are most generalized. In only a few brief 
paragraphs appellee, by a divided vote, reversed its Hearing Examiner's 
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Initial Decision to grant appellant's application, and instead awarded 
intervenor the one-way signalling facility at issue herein. Instead of 
making clearly understandable and fully documented conclusions, logi- 
cally related to the|extensive factual data set forth in the record, appel- 
lee decided the case as to appellant and intervenor in the most general 
terms. 


The nebulous icharacter of appellee's Decision is apparent from 
the manner in which rates of the applicants were compared. In its en- 


tirety, the actual decision of this factor took one sentence: 


"Obviously, McKean's rate will have to be preferred, but 
we cannot conclude from the evidence that Crabb's charges 
are not warranted or excessive, merely that they suffer 
when compared to those of McKean." 
While additional brief remarks were made as to the importance 
of other factors, the sentence quoted above contains the entire Decision 


of the Commission on this point. 


Appellant's bewilderment as to how the Commission reached the 
foregoing conclusion is understandable. Having proved that appellant's 
rate was $10 v. intervenor's $17.50 rate; that unlimited calls would be 
offered by appellant, while intervenor charges extra for all calls in 
excess of 60 per month; that a flat rate service in a small city such as 
Long Beach has traditionally provided service to far more subscribers 
than intervenor has ever served in Los Angeles; and having amassed a 
solid record to support the conclusion that he would provide a needed 
and genuine service to the public, and after the Examiner awarded the 
grant to appellant, appellant was at a loss to understand the bases for 
the perfunctory Decision of the Commission. 


In the briefs filed by appellee and intervenor there is considerable 
additional material'which is urged as adequate explanation of the rationale 
of the Commission. At this stage, such elaboration is, to say the least, 
tardy. The Commission had an obligation to support its ultimate con- 
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clusions with adequate reasons, which could readily be determined from 
a reading of the Decision. Its failure to do so requires reversal. 
Harrell, et al. v. Federal Communications Commission, 105 U.S. App. 
D.C. 352, 267 F.2d 629. 


As to the specific arguments contained in appellee's and inter- 
venor's briefs, we reply as follows. 


ARGUMENT 
THE MONOPOLY ISSUE 


Appellee attempts in its brief to shore up and modify its Decision 
to meet appellant's arguments on appeal. For the first time iin the pro- 
ceeding, and in direct contradiction of its position at the time of Decision, 
appellee asserts that intervenor has not been constituted a monopolist by 
the award to intervenor of the only one-way signalling facility in Los 
Angeles. 


Appellee argues now that intervenor will have competition from 


one-way signalling stations in Long Beach [brief, pp. 24, 25] and in Santa 
Ana [brief, p. 25]. But there is not one word in the record on in the 
Decision to support this assertion. On the contrary, intervenor has 
never before asserted that either the Long Beach station, or the proposed 
Santa Ana station, would compete in the one-way field with intervenor's 
one-way station. Clearly in view of the stark facts that Long| Beach and 
Santa Ana are far removed from Los Angeles [R. 285], and neither the 
Long Beach nor Santa Ana station would cover any appreciable part of 
Los Angeles, intervenor is a monopolist in the one-way field,| and appel- 
lee's Decision has perpetuated that monopoly. 


In paragraph 11 of its Decision, appellee made clear that it re- 
gards intervenor as the licensee of "the only two frequencies |available 
in... Los Angeles.” It is hard put now to attempt to interject some 
notion that intervenor has competition in the one-way field. 


Appellee has attempted by way of a footnote observation [brief, 
p. 25] to enlarge on and explain the use of the term "monopolist" in the 
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Decision in this case. We are unable to find any support in the Decision 
for the extraordinary connotation attached to this term by appellee in 
its brief. On the contrary, in the Decision appellee made it clear that 
it regarded intervenor as a monopolist, and in spite of this fact, appel- 
lee chose to award the grant to intervenor. 


In the brief, however, appellee states that it "acted advisedly" by 
utilizing the term| "monopolist". [Brief, p. 25, fn. 16] If it did so act, 
none of the parties was "advised" as to the reservation or doubts which 
appellee now professes to have had. 


Reduced to essentials, the concentration monopoly question was 
succinctly stated by appellee in its Order of February 1959 permitting 
evidence on the subject. [R. 102-104] In that order, appellee said that 
the parties could "bring out facts which will show whether it is more 
beneficial to the public interest to concentrate the service in Crabb than 
to spread it out among the other applicants." 


Appellee adopted the Examiner's findings of fact, among which is 


the clear [and certainly not contradicted] statement that intervenor 


operates the only one-way station in Los Angeles. [R. 557-593] 


Throughout appellee's brief, therefore, there are repeated and 
cautiously worded assertions that attempt to contradict, modify, or en- 
large upon what has heretofore been an accepted fact: intervenor has 
been granted a monopoly of one-way signalling facilities in Los Angeles. 


Appellee's treatment of the concentration-monopoly issue betrays 
its concern with the wholly inadequate treatment accorded this vital 
issue in the Decision. It must be borne in mind that appellant had won 
the Initial Decision largely on the basis of the issue of monopoly. But 
in reversing the Examiner, the majority of the Commission used one 
half paragraph, ten lines, to dispose of the serious question inherent in 
intervenor's proposal. A great deal more discussion is given to this 
subject in appellee's brief. And the speculation indulged in in the brief 
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as to the meaning of the Decision on this factor can hardly replace a 
reasoned statement in the Decision. 


Intervenor likewise reaches out beyond the factual content of the 
record to support the utterly false thesis that there is competition in the 
one-way field in Los Angeles. Intervenor did not produce inthe hearing 
a single instance where the operation at Long Beach was shown to com- 
pete with that of intervenor in Los Angeles. Intervenor also 
states [at brief, p. 23, without record citation, of course] that it has 
subscribers in Santa Ana, and that the new one-way facility in that city 
will compete for those subscribers. 


The entire discussion in both briefs as to purported competition 


for intervenor's station is purely diversionary. The real issue is 


whether intervenor should have the only two paging channels/in Los 
Angeles. And in determining this issue, appellee could not avoid deter- 
mining in plain and understandable terms, whether intervenor's rate 
structure and the other characteristics of its service are inferior to the 
rates and service proposed by appellant. RCAC v. Federal Communica- 
tions Commission, 346 U.S. 86, 73 Sup. Ct. 998, 97 L.ed. 1470. 


RATE COMPARISON 


Appellee avoided a direct and complete determination of the dis- 
parity in rate structure between those of appellant and intervenor. 24 
No one has challenged the admitted premise that appellant's rates are 
substantially less than those of intervenor, and would provide a far 
greater amount of service for lower charges. Appellant has/ pursued 
this matter on appeal because of the direct impact which rates have on 


service to the public. 


Appellee's assertion [brief, p. 27] that McKean's $10 rate is tailored to the 
needs of physician subscribers to his telephone answering service is plainly 
false. The record shows that McKean chose the $10 rate to permit sn a 
calls and to generate successful volume similar to that of the Long Beach station 
which has a similar rate [R. 253-259]. 
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Our quarrel with the appellee's treatment of this issue is that the 
facts were treated as on demurrer. The appellee said, in effect, 
"appellant's rates are substantially less than those of intervenor, but 
because of other factors we regard this as immaterial." It is exceed- 
ingly difficult to rationalize this approach; here is a case where a pro- 
found benefit would accrue to the public by awarding the grant to appel- 
lant. Nevertheless, appellee has dismissed the matter by a care-nothing 
statement that the record does not show that anyone has objected to 
intervenor's rates; but 181 persons have sought appellant's rates. 


Both appellee and intervenor argue that the Commission met its 
obligation with respect to rates as spelled out by this Court in Telan- 


serphone v. Federal Communications Commission, 97 U.S. App. D.C. 


398, 231 F.2d 732. This Court held in Telanserphone that the Commis- 
sion may not obviate the necessity for a comparison of rates in a com- 
mon carrier proceeding. Appellee and intervenor construe the case to 
mean only that some attention must be given to rates in findings, and 


that a perfunctory conclusion may then be recited. 


Appellant disagrees most strenuously with this rationale. We be- 
lieve that the Court meant for the Commission to deal thoroughly with 
the rate issue: if no one comes forward to complain as to an existing 
rate, the Commission may not stop there. Rather, the Commission 
must determine whether the rate is reasonable, and part of this deter- 
mination must be consideration of the availability of lower rates. 


Appellee failed to meet its statutory obligation in regard to the 
comparative rates of the applicants. As we pointed out in our main 
brief, appellee has never conducted a rate investigation or a rate mak- 
ing proceeding in the one-way signalling field. Its store of knowledge 
is far from greatjin this respect. Yet in the instant proceeding where 
a multitude of factors were placed before the Commission, it avoided 
the issue by a perfunctory conclusion that, since no one has objected 
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to intervenor's rates, no one is injured by denying appellant's proposal 
for a greatly reduced rate schedule. On this factor alone, therefore, 
the Decision of appellee must be reversed. 


COMPARISON OF TYPES OF SERVICE 


The factual characteristics of intervenor's message type service 
are not accurately portrayed in either appellee's or intervenor's brief. 
Appellee contends: 

". .. verbal message service also tells a subscriber exactly 


what is wanted of him (unlike code message service, which 
merely tells a subscriber he is wanted). . ." [brief, p. 7] 


Intervenor states: 


". .. message service tells him instantly all he needs to 
know regardless of the nature of the message." [brief, p. 13] 


These characterizations of the message service are grossly mis- 


leading. In the first place, a message on intervenor's proposed service 


is limited to five seconds in length. There is not much to tell anyone in 


such a fleeting time. And in the second place, as admitted by appellee 
and intervenor, the code service is capable of large numbers of message 
meanings. The code "241x" imparts more than the mere knowledge that 
a subscriber "is wanted". It tells him to do something. Thus, the great 
distinction argued by appellee and intervenor is to a large extent an 


illusory one. 


If the limitations of intervenor's message service are clearly com- 
prehended, the gross error committed by appellee in granting inter- 
venor's application are more readily understood. The facts which appear 
in this record are: 

1. Nowhere in the United States is a purely message 

service operated as intervenor proposes. [R. 591, 594] 


2. Numerous one-way stations combine codes and 
messages [R. 147; Tr. 529, 531, 624]. 
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3. Intervenor's existing one-way station has never 

operated at capacity, and it could carry messages as 

well as codes. [R. 142-146] 

Intervenor contends that the unlimited call feature of appellant's 
proposal is susceptible of abuse by some subscribers who might engage 
and pay for one unit, add more receivers surreptitiously, and by codes 
provide service to all for only one fee. [brief, p. 8] This was a novel 
theory advanced by intervenor, who admittedly has never operated an un- 
limited call service and has no experience or knowledge to support the 
concept. There is no evidence whatsoever that this abuse has in fact 
occurred on any station. 


Both appellee and intervenor attempt to make much of an argument 
that appellant would not operate his proposed station without the support 
of his telephone answering service. [Appellee's brief, p. 25, intervenor's 
brief, p. 2]. We may properly inquire as to the relevance of this fact, 
particularly since appellant testified that he has no intention to dispose of 


the telephone answering service. [Tr. 594] 


If appellee's point is that a telephone answering service operator 
is any less qualified to operate a one-way signalling station, it is nota 
valid one, and is belied by the Commission's history of vesting in such 
services some 80% of the licenses in the one-way field. [Appellee's 
brief, p. 25] 


Appellee has indulged in a sort of "numbers game" as to the results 
of surveys conducted by the competing applicants. Appellee argues that 
24% of the persons surveyed by intervenor responded favorably, whereas 
only 18.1%-of those surveyed by appellant were favorably disposed. 

[brief, pp. 9 - 10] The fact is that the 24% credited to intervenor equals 
25 persons; the 18.1% credited to appellant equals 181 persons. And 
those 181 persons expressed a desire for 309 receivers. 


Appellee argues [brief, p. 19] that codes and messages may not be 
intermixed. The! simple answer is that they can and are in many stations 
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[Tr. 365, 591, 594]. No one has ever before proposed to devote an 


entire channel to message service only. 


CONCLUSION 


As stated in appellant's main brief, this appeal was taken because 
the Commission by a divided vote reversed a well-reasoned and fully 
documented initial decision which proposed to grant appellant's applica- 
tion. In taking this action, the Commission failed to give reasons which 
may be intelligently related to the record of the proceeding) and arbi- 
trarily and capriciously failed to consider appellant's showing of greater 
need for his low cost, unlimited service. Appellee in its brief in this 
case has attempted to supply rationalization to support its highly abbre- 
viated Decision from which appeal has been taken. Such a procedure, 
however, is not an adequate substitute for the full and complete statement 
of reasons required by law. Administrative Procedure Act, 60 Stat. 237, 
5 U.S.C. $1007 b, Section (b). 


For the reasons stated herein and in our main brief, we respect- 
fully submit that appellee's decision granting the application of inter- 
venor should be vacated and set aside and the case should be remanded 
to the Federal Communications Commission for further proceedings in 
accordance with law. 
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